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If Everyone 


By SEYMOUR TAYLOR 


If every one who drives a car 
Could lie a month in bed, 
With broken bones and stitched-up wounds, 
Or fractures of the head 
And there endure the agonies 
That many people do, 
They’d never preach safety 
Any more to me or you. 


b 
If every one could stand beside 
The bed of some close friend 
And hear the Doctor say ‘“‘No Hope”’ 
Before that fatal end, 
And see him there unconscious 
Never knowing what took place, 
The laws and rules of traffic 
I am sure we'd soon embrace. 


If every one could meet 
The wife and children left behind, 
And step into the darkened home 
Where once the sunlight shined, 
And look upon “The Vacant Chair’ 
Where Daddy used to sit, 
I am sure each reckless driver 
Would be forced to think a bit. 


If every one who takes the wheel 
Would say a little prayer, 

And keep in mind those in the car 
Depending on his care, 

And make a vow and pledge himself 
To never take a chance, 

The Great Crusade for Safety 
Would suddenly advance. 








Preface 


By CHARLES B. ROBISON * 


: FEDERATION OF INSURANCE COUNSEL 
herewith presents its Symposium on Motor Vehicle Liability Insurance. 
The insurance departments, insurance companies, lawyers, and legislatures 
this year will be devoting much time to this subject, with bills being in- 
troduced for compulsory insurance, unsatisfied judgment funds, impound- 
ment of vehicles, and the like. It is the purpose of this Symposium to 
discuss these various proposals so that the reader may be more fully in- 
formed on this vital subject. 

Ideas for handling the problem of compensating automobile accident 
victims have been advanced from time to time, but the one which seems 
to have had the greatest appeal in the past is the model Motor Vehicle 
Safety-Responsibility Act. This model law has been enacted, with some 
variations, in 41 states," Hawaii, and five Canadian Provinces.* It re- 
quires that after a vehicle accident causing injury or death to a person, or 
property damage over a stated amount, the owner or operator (or both) 
must furnish security for any judgment that may be rendered against him 
as a result of such accident. 

Security may be shown in three ways: (1) an automobile insurance 
policy covering the vehicle, or an operator's policy covering the driver, at 
the time of the accident; (2) a bond or surety; or (3) cash or securities. 
The amount of coverage required to be shown in the insurance policy is 
$5,000 for injury or death to one person or $10,000 to all persons, and 
$1,000 for property damage, and the same amount is required in a bond, 
or $11,000 in cash or securities must be deposited. Connecticut has 
$20,000/$20,000 limits, and New York has $10,000/$20,000 and 





* President, Federation of Insurance Counsel. Associate, Meyers 6 Matthias, Chicago, 
Illinois. 

1 Arkansas, District of Columbia, Kansas, Missouri, New Mexico, North Carolina, 
Rhode Island and South Dakota have financial responsibility laws requiring proof after 
unsatisfied judgments or convictions for reckless driving and certain other traffic violations. 
Massachusetts alone has a compulsory automobile liability insurance law. 

2 Alberta, British Columbia, Manitoba, Nova Scotia and Newfoundland. New Bruns- 
wick and Ontario require only proof for the future, although authority to require security 
for past accidents has been permissive in New Brunswick since 1934. Ch. 24, George V, 


1934, Sec. 80. 











$5,000 requirements. The usual method of furnishing security, of course, 
is an insurance policy. 

The writer published an article discussing these laws a few years ago 
when only 25 states had such legislation.* In that article it was urged 
that the remaining states enact the “‘security for past accident’ model law. 
All but seven states of the United States, and the District of Columbia, 
have done so. 

The model uniform law was a development of the American Auto- 
mobile Association in conjunction with the National Conference on Street 
and Highway Safety, and the National Committee on Uniform Traffic 
Laws and Ordinances. The drafts from 1928 to 1943 required proof of 
financial responsibility only after a judgment remained unsatisfied or after 
a conviction for certain traffic violations. As a result of legislation in New 
Hampshire in 1937, and in a few other states in 1941, the “‘security for 
past accident’’ feature was incorporated in the model bill in 1943. It was 
this uniform bill, with subsequent modifications, that came to be passed 
in other states and provinces presently having such laws. Coupled with 
this law, of course, was the Uniform Motor Vehicle Operators’ and Chauf- 
feurs’ License Act. 

Experience indicates that in the states having the security type law the 
percentage of insured motor vehicles has risen to as high as 95%, and that 
the average is between 85% and 90% of the registered vehicles. This 
leaves from 5% to 15% of the registered vehicles uninsured, and this 
factor has in recent years caused an increasing clamour by the already in- 
sured motorists for remedial legislation to protect against their possibility 
of loss by being involved in an accident with an uninsured motorist. 

The first remedy suggested is the enactment of a compulsory insurance 
law, like in Massachusetts. In the Province of New Brunswick a 1951 
Act authorizes the Lieutenant Governor-in-Council to require the purchase 
of automobile liability insurance by an owner or operator before issuance 
of a vehicle or driver’s license.t Some 23 state legislatures had compulsory 
insurance bills in 1951 and at least as many states can expect such bills 
in 1953. There are many objections advanced against compulsory legis- 
lation on the basis of the experience of insurance companies in Massa- 
chusetts, and this phase of the Symposium is discussed by Mr. Thomas A. 
White of the Employers’ Group Insurance Companies of Boston. 

Several Canadian Provinces have two interesting features in their 
statutes that are now commanding the serious attention of the insurance 
industry in the United States. The first is the vehicle impoundment law 


® Robison, Financial Responsibility Laws — Do they answer the Problem? The 
Insurance Law Journal, December 1949, p. 887; revised and reprinted in Best's Insurance 
News (Fire and Casualty), September 1950, p. 25. 


4 Acts 1951, Ch. 22, adding Division II, Secs. 91 A, B, C. 
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found in Alberta, British Columbia, Manitoba and Prince Edward Island. 
This law provides for impoundment of a vehicle involved in an accident 
if the owner or operator fails to furnish security. Such a law has sub- 
stantially increased the percentage of insured motor vehicles. The im- 
poundment feature of the Manitoba law is discussed by Mr. R. B. Baillie, 
Provincial Commissioner of Taxation and Registrar of Motor Vehicles. 

The second feature in the Canadian laws is the Unsatisfied Judgment 
Fund. Eight Provinces have such legislation—Alberta, British Columbia, 
Manitoba, New Brunswick, Newfoundland, Nova Scotia, Ontario and 
Prince Edward Island. All are government operated except in British 
Columbia, which is insurance company operated. The government oper- 
ated funds are financed by fees against vehicle registrants or drivers licensees. 
The laws provide for payment from the fund of unsatisfied judgments in 
vehicle accident cases. Mr. E. H. S. Piper, counsel for the All Canada 
Insurance Federation, discusses these Canadian statutes, with particular 
reference to the operation of the fund in British Columbia. 


North Dakota borrowed the Canadian unsatisfied judgment fund idea 
and embodied it in a statute in 1947. This is a state operated fund, 
financed by assessments upon motor vehicle owners. The law and its 
operation are discussed by Mr. A. R. Bergeson, one of our members from 
Fargo, North Dakota. 


A much more elaborate Unsatisfied Claim and Judgment Fund Law 
was enacted in New Jersey in 1952, but is not scheduled to go into actual 
operation until 1955. Mr. Warren N. Gaffney, Insurance Commissioner 
of New Jersey, analyzes the New Jersey law, which is a combination state 
fund-company operated system. 

Still a third unique statute in Canada that has not been adopted by 
any other state or province is the Saskatchewan Automobile Accident In- 
surance Act. This Act establishes in The Saskatchewan Government In- 
surance Office a compulsory automobile insurance division. Each applicant 
for a motor vehicle license must purchase insurance through the Govern- 
ment Insurance Office. Such insurance is furnished by the Province for 
the minimum requirements of the statute, but a person may purchase addi- 
tional insurance from private companies. Compensation benefits regardless 
of fault are also provided. The Saskatchewan law is discussed by Mr. C. 
M. Fines, Provincial Treasurer in charge of administering the law. 


The perennial proposal for solving the problem of compensating 
automobile accident victims is a compulsory compensation plan along the 
lines of Workmen’s Compensation statutes. Currently this proposal is 


5 See Compensation for Automobile Accidents, 32 Columbia Law Review, 785-825 
1932), a symposium on the Report of a Columbia University Committee, dated Feb. 1, 
932 
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1932, to study Compensation for Automobile Accidents. 
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being expounded by Mr. Robert S. Marx of Cincinnati, who presents the 
plan in his article. 

A very recent proposal for solving some of the difficulties arising in 
motor vehicle liability insurance is to insure the driver of the vehicle in- 
stead of the vehicle itself. This proposal was first submitted to the Na- 
tional Association of Insurance Commissioners in June 1952 by Insur- 
ance Commissioner Donald Knowlton of New Hampshire. His report is 
reprinted in this Symposium so that the reader may become acquainted 
with this proposal that is being given careful consideration by insurance 
companies. 

Other suggestions include an extension of the automobile medical 
payments coverage now found in most standard policies to include mem-' 
bers of the insured’s household who are injured in accidents occurring in 
automobiles not owned by the insured (public vehicles, taxicabs, buses, 
and injuries received from hit-run drivers), and by giving them medical, 
hospital and funeral expenses coverage in connection with any automobile 
accident in which they are involved.* In addition, weekly indemnity and 
death benefits would be afforded the named insured in the automobile 
policy, and his spouse. This proposal, which might need statutory author- 
ization, is being advanced by segments of the insurance industry to remove 
the demand for compulsory laws and to allow the industry to solve the 
problem by voluntary insurance. 

Recent indications are that the insurance industry will seek to strengthen 
the Safety-Responsibility Laws by legislation in 1953 to provide for the 
impoundment of any vehicle involved in an accident if the owner or op- 
erator fails to furnish security. This appears presently to be the least con- 
troversial of the various proposals discussed, and thus the most likely to 
be passed with a minimum of opposition. 

Even as this issue is being printed, it is reported that Governor 
Thomas E. Dewey of New York will urge in his message to the legis- 
lature the enactment of a compulsory automobile insurance law,’ that 
such a bill is being drafted by the New York Insurance Department to 
be introduced into the 1953 legislature before the end of January, and 
that the bill is also likely to contain a company-operated unsatisfied 
judgment fund. Thus the die may be cast for the insurance industry 


6 See: Report Relating to the State of Wisconsin of the Insurance Industry Committee 
on Motor Vehicle Accidents (July 1952), p. 21; Report Relating to the State of New 
York of the Insurance Industry Committee on Motor Vehicle Accidents (Nov. 1951), 


p. 16. 

7 Insure Every Automobile, Editorial in New York Herald Tribune, January 3, 1953, 
p. 8; Albany Times-Union, January 3, 1953, p. 2. The New York Times on January 8th 
quoted from Governor Dewey’s message that he urged the adoption of a compulsory law 
and directed the Insurance Department to draft legislation in collaboration with insurance 
industry representatives. 
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either to accept this proposal or to oppose this type of legislation, not 
only in New York, but elsewhere. 

This Symposium by no means covers all of the ideas proposed con- 
cerning the solution to the motor vehicle accident insurance problem. It 
does, however, present the major proposals that are currently being dis- 
cussed and considered as solutions. This Symposium will provide the in- 
surance industry, insurance commissioners, attorneys, legislators and other 
interested parties a handy reference guide to this subject. 

The Federation of Insurance Counsel hopes that this Symposium will 
be of value to the reader and that it may in some measure contribute toward 
the formulation of a proper solution to the problem. 

In our efforts to achieve this solution, we must not forget that simul- 
taneously there is a tremendous job left to be done in promoting highway 
safety through driver education ard rigid enforcement of the traffic and 
licensing laws of the states and provinces. An awareness of the sadness 
and tragedy depicted in the opening poem, “If Everyone,’’ ought some- 
how to be impressed upon the mind of every reckless driver. Accident 
prevention is the ultimate goal. Insurance and other schemes for com- 


pensating highway accident victims are only palliatives. 

Copies of this issue of the Federation of Insurance Counsel Quarterly 
may be obtained for $1 each by writing the Secretary-Treasurer at his ad- 
dress shown on the inside front cover. 











Massachusetts Compulsory 
Automobile Liability 
Insurance Law 


By THOMAS A. WHITE * 


Te CONSTANTLY INCREASING use of motor 
vehicles on the highways and the traffic record of the increase in motor 
vehicle accidents has caused many states across the country to give atten- 
tion to the motor vehicle accident problems. Attempts are being made to 
formulate some plan whereby the number of accidents will be reduced 
and which would afford a better means of giving financial protection to 
those injured by reason of the negligent operation of motor vehicles. The 
solution to these problems is not an easy one. 

I think it is pretty well conceded that we can commence this discus- 
sion on the premise that a real evil exists which cries out for a remedy 
when any person, injured as the result of an automobile accident through 
no fault of his own but due entirely to the carelessness or negligence of an 
automobile driver, cannot collect the damages which the law awards him 
only because the automobile owner or operator legally responsible for 
those injuries is unable to furnish the necessary money to pay the judg- 
ment which may finally be obtained. 

We generally have in mind the pedestrian, but the same thought ap- 
plies to the occupants or driver of a horse-drawn vehicle, or those riding 
in another automobile who, without fault on their part, are injured due 
wholly to the negligence of some other driver. Likewise we may include 
bicyclists or equestrians. 

As a matter of fact, the actual number of persons who suffer this evil 
is a very small part of the whole number of persons who are injured or 
killed as the result of automobile accidents. Also the actual number of 
financially irresponsible automobilists causing injuries and deaths is a small 
percentage of the whole number of automobilists. However, the real point 


* Assistant Deputy Manager, The Employers’ Liability Assurance Corporation, Ltd, 
and Vice President of The Employers’ Fire Insurance Company and American Employers’ 
Insurance Company, Boston, Massachusetts. 
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of the matter is that the cases wherein the real evil exists are so harsh in 
their effects and seem to every fair-minded person so unjust that they make 
a profound appeal to anyone who heats about them. That there may be 
only a few such cases in no way excuses or lessens the harshness of such a 
situation. Everyone’s sense of justice is aroused and everyone insists that 
something be done to remedy it. 

At first blush the average person says that the easiest way to remedy 
the evil is to compel every automobile owner or driver to carry an auto- 
mobile liability insurance policy in some reputable financially strong 
liability insurance company or in some other proper way establish beyond 
all doubt within reason at least certain limits his financial responsibility. 


One solution frequently proposed as a panacea for this evil is the en- 
actment of a system of compulsory automobile liability insurance. As 
evidence of how assiduous the proposal of this system is, I want to point 
out that in 1951 forty-one bills for compulsory automobile liability in- 
surance were introduced in the legislatures of twenty states; in 1952, 
thirteen were introduced in the legislatures of eight states. 

In discussing this subject, it must be kept in mind always that the sole 
purpose of any compulsory automobile liability insurance law is to pro- 
tect the person (the public, that is) who may be injured through no fault 
of his own by carelessness or negligence of the driver of an automobile. 
It is in the supposed interest of the public that laws of this type are pro- 
posed and enacted into law by state legislatures. Therefore, it is significant 
at the outset to determine to just what extent the public, and when I use 
that word I mean particularly those members of the public who may be 
injured through no fault of their own but wholly because of the careless- 
ness or negligence of an automobile operator, are protected by the Massa- 
chusetts Compulsory Automobile Liability Insurance Law. 

I want to reiterate and emphasize that the very important thing which 
we must always keep in mind as we analyze this subject is that the pro- 
ponents and sponsors for compulsory automobile liability insurance laws 
are primarily interested in making automobilists financially responsible, 
simply and solely for the benefit of those persons who may be injured 
through no fault of their own but wholly because of the carelessness or 
negligence of the automobilists. The automobilist himself, whether owner 
or operator, is not considered in the view of his being protected under the 
provisions of this type of law. It is the injured person who has the legally 
collectible claim that the law seeks to aid insofar as monetary relief is con- 
cerned. The purpose of the law is to make certain that the automobilist 
is made financially responsible to the end that, in the event a person is 
injured by him under such circumstances that the injured person has a 
legally enforceable claim for damages, he may be certain to collect the 
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monies which later may be awarded to him by judge or jury, this in the 
interest of all the public. 

When analyzed from this viewpoint, it is obvious that the Massa- 
chusetts Compulsory Automobile Liability Insurance Law contains cer- 
tain inherent defects. In other words, it is manifestly clear that there are 
large segments of the public, and by that J mean injured persons, who have 
perfectly good, legal, valid, enforceable claims against careless and negli- 
gent automobile operators, and that such injured persons are not at all 
protected by this law. In plain language these particular injured persons 
who are thus not protected are no better off since the enactment of the law 
than they were before the law was put into effect. 

Massachusetts is the only state in the nation which has put in effect 
this remedy which at first blush appears to be the panacea for the existing 
evil and which enacted a legally compulsory automobile liability insurance 
law. The Massachusetts Compulsory Automobile Liability Insurance Law 
went into effect January 1, 1927. Without any doubt, Massachusetts has 
given more thought to the working out of all the details of a scheme 
whereby automobile owners are to be compelled to furnish security than 
has any other state in this country. 

Therefore, a careful analysis of the law, its method of operation, and 
the experience encountered under it should be beneficial to the student of 
the subject and may furnish the answer to the question whether a legally 
compulsory automobile liability insurance law is the best solution of the 
existing evil or whether it is even a good solution of that evil. 

Keep in mind that this law does not deal with the driver or the oper- 
ator at all; it deals simply and solely with the automobile. It is the motor 
vehicle that is insured. 


The law provides that before the automobile can be registered, the ap- 
plicant for registration must accompany his application with a certificate 
which, in effect, sets forth that one of three things has been done: 


(1) a liability insurance company duly authorized to do business in 
Massachusetts has issued to the applicant a motor vehicle liability 
policy; or 

(2) asurety company duly authorized to do business in Massachusetts 
has issued to the applicant a motor vehicle liability bond (to all 
intents and purposes this bond is merely a form of automobile 
liability insurance policy. It is really in no sense a bond because 
it has no penal sum) ; or 

(3) the applicant has deposited with the State Treasurer cash or 
security, like bonds, stocks or other evidences of indebtedness 
up to a certain amount. 
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It is a very popular misconception that the Massachusetts type of law 
affords complete financial protection to the person injured. This is not so, 
and to prove my point, I want to state that the Massachusetts law is not 
applicable to non-residents. It affects only those owners of automobiles 
who are required by the law of Massachusetts to be registered. It does not 
cover out-of-state cars and we know that we have literally thousands of 
out-of-state cars using the highways of Massachusetts every year, particu- 
iarly during the vacation season. Thus, the Massachusetts type of law 
discriminates against its own citizens and in favor of outsiders. 

Another body of the injured public that is without a remedy under 
the Massachusetts type of law because of the operation of certain consti- 
tutional limitations put upon the Massachusetts legislature, and I believe 
it would apply likewise to the legislatures of all other states of the Union, 
is that the legislature of one state has no right to pass a law concerning 
occurrences happening in another state; thus the legislatures have no extra- 
territorial authority. Therefore, the compulsory law of Massachusetts 
gives no protection and could afford none to persons who may be injured 
outside of the State of Massachusetts. Any compulsory law of this type 
cannot be extra-territorial; therefore, it does not apply beyond the bound- 
aries of the particular state. 

It does not apply to accidents and injuries resulting therefrom off “the 
ways of the Commonwealth’”’ (by which are generally meant those streets, 
roads, or highways dedicated to public use.) Thus it can be seen that there 
is still another segment of the injured public that is without protection 
because of another limitation the legislature in Massachusetts thought had 
been put upon them. 

There are certain limits beyond which the legislature of any state may 
not go in what is known as the exercise of the police power. Laws like 
the compulsory automobile liability insurance law are passed by the exer- 
cise of this police power. 

The Massachusetts Legislature, when this law was being considered, 
did not believe that the police power extended so far as to permit the 
legislature to pass a law concerning accidents occuring upon private prop- 
erty. Thus, for that reason the law does not cover, and it is not applicable 
to, accidents happening upon private property. 

The result is that those members of the public who may be injured 
as a result of automobile accidents happening in garages and gasoline 
service stations, on private parking places, on any private ways, or also 
the private property of any person or corporation, gets absolutely no pro- 
tection whatever under the Massachusetts type law. 

However, in fairness I hasten to point out that the so-called extra- 
territorial endorsement, if voluntarily purchased, will afford protection 
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concerning these accidents happening on private property, but there are 
still those who will not buy this endorsement. There are many cars which 
only carry the statutory coverage of $5/10,000 bodily injury liability 
limits. 

It does not cover guest occupants. Originally, when this law was 
passed it covered guest occupants because the purpose of the law was to 
protect all, or the greatest possible number of injured persons. 

In 1935 after the people of Massachusetts and the legislature had had 
the opportunity to consider its operation, the legislature by an Act effective 
January 1, 1936 amended the law and took out of it the so-called guest 
occupant coverage. This coverage was made no longer compulsory. 

This was a departure from the original purpose of the law and thus 
left another segment of the injured public without protection. One of the 
reasons for this was because, in 1935, about 8 percent of all the losses 
the companies had ultimately to pay out under the compulsory law re- 
sulted from what we commonly call guest claims, that is, claims made by 
guests in automobiles against their host. 

The tremendous number of guest suits, and the ease, even though gross 
negligence had to be proved against the host, with which they were faked 
and exaggerated led the legislature to realize that the compulsory law was 
a failure in this respect, if in no other. 

In this instance, the attempted cure was worse than the disease. 

Another reason why guest coverage was eliminated was political. The 
then Governor of Massachusetts during the election campaign had promised 
to reduce the premiums on compulsory automobile insurance but, when 
the time came to make the rates for 1936, it was impossible to get around 
the bald figures which made it obvious that there must be a substantial in- 
crease in the rates. So the simple expedient was resorted to of making the 
compulsory law cover less comprehensively by the elimination of guest 
occupant coverage. Even with the guest occupant eliminated from the 
compulsory law, the rates were increased 8/10th of one percent. 

The law can not apply to the “insurance dodgers’. Generally, they 
are persons who finance their premium, paying the first installment and 
then, because of a false name or address, or both, cannot be located and do 
not pay the remaining installments. As a result their policies are cancelled, 
but they still drive what thus become uninsured cars. The Registrar of 
Motor Vehicles is unable to get back from them their registration plates for 
the very good reason that in the first instance they have registered their 
cars from a fictitious address. 

Those who are competent to judge, believe there are thousands of ‘‘in- 
surance dodgers”’ still operating on the highways of Massachusetts afford- 
ing no protection so far as this law is concerned to injured persons. 
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Also, this law does not apply to property damage accidents but only 
to personal injury. 

If there is one thing this type of law did in Massachusetts it was to 
cause the public, so to speak, to become very claim minded, as a result of 
the common impression that every automobile operated upon our highways 
is insured at least up to $5/10,000 and that, if they are hit, they are 
entitled to collect damages. It has encouraged the “‘most honorable’ in the 
event of an accident to subscribe to the standard that it is poetic license 
to collect money from an insurance company without any regard for in- 
tegrity, liability, or the genuineness of alleged injury and damage sustained. 
It has created a disease commonly known as “‘litigation neurosis.” 

It has led to a great increase in the number of exaggerated and even 
fraudulent claims and malingerers but by any comments made with ref- 
erence to this type of claim and people involved, I do not mean to indict the 
citizenry of any state. However, I think we can all agree that human 
nature is pretty much the same the world over. 

This results in increased cost, higher insurance rates, and crowded 
conditions in our courts by the dockets being congested with tort claims 
arising out of an automobile accident. The Massachusetts Compulsory 
Liability Automobile Insurance Law particularly provides that the Com- 
missioner of Insurance shall, annually after due hearing and investigation, 
fix and establish fair and reasonable classifications of risks and adequate, 
just, reasonable and non-discriminatory premium charges. This means 
that the rates are made by the State. 

It must be kept in mind, as I have already pointed out, that the pur- 
pose of enacting a legally compulsory automobile liability insurance law 
in the interest of the public is to protect injured persons. With this view- 
point in mind, one can understand that it is absolutely necessary from the 
standpoint of the injured person alone to have rates which shall be, as 
indeed the law says they must be, at least adequate because, if the rate is 
inadequate, the company will not have sufficient funds to pay the losses. 
Therefore, the injured persons will not be in any better position after 
the law has been enacted than before because, if they are injured by per- 
sons otherwise financially irresponsible and the company in which those 
fiancially irresponsible persons are insured is likewise financially irrespon- 
sible, because insolvent, injured persons get absolutely no benefit or pro- 
tection from this type of law. They cannot enforce and satisfy their 
judgments and so are in precisely the same position in which they were 
before the law went into effect. 

The reasonable thinking person appreciates that the matter of making 
rates is a mathematical, a statistical, or an actuarial problem. It should 
certainly not be a political one. Politics ought not to enter into it at all; 
yet in Massachusetts we have found as a matter of fact that, under the 


[13] 











operation of this law, politics does enter into the situation every time rates 
have come up for revision and from experience we are convinced always 
will enter into it.1. This is because it has become politically fashionable 
for the expedient politician to represent himself as the guardian of his con- 
stituent automobile owners for the avowed purpose of impressing upon 
them that he is vigilant on their behalf in his opposition to any increase in 
the automobile rates. While this is clearly a mathematical proposition 
yearly since 1928 the hearings held by the Commissioner of Insurance 
regarding the rates to be promulgated has developed into a Roman holli- 
day. Politicians from the high office of Governor down to the Selectmen 
of small towns in Massachusetts have been known to use this occasion as 
a means of bringing their names before the public by making unwarranted, 
unjustified and sometimes malicious attacks upon the insurance companies 
and the Insurance Commissioner in the most abusive manner. 


Because politics has influenced the rates, the component parts that go 
to make up the rate are always analyzed with a view toward reducing 
them. 

As an illustration of how politics has influenced the rate making when 
one of our very able Insurance Commissioners in former years resigned on 
election eve rather than submit to the order and demand of the then Gov- 
ernor to put out reduced rates which he knew were clearly inadequate, 
I quote his letter of resignation as printed in Liberty Mutual Insurance 
Company vs. Acting Commissioner of Insurance, 265 Mass. 23 163 N.E. 
648,649( ): 


‘Either I must promulgate the rates as computed by me and the 
department, or I must resign my office. If I promulgate the rates 
as proposed by me, I am placed in the position of defying the Chief 
Executive of this Commonwealth. The result is that no memo- 
randum revising these rates will be filed my me. As I view the 
whole matter now, this unusual situation of an under-executive 
having to contest with his superiors in authority is the result of 
an attempt to solve a mathematical problem by the introduction 
of a factor of political expediency. This is neither right nor 
proper.” 


The result of this was that the companies had to go to court to sustain 
their position that there were no rates in effect. In order to make a reduc- 
tion in the rates, the acting Commissioner reduced the expense loading 
which in effect reduced the commission which the agents might receive 
for soliciting, writing and delivering the policies. 

1 The Insurance Commissioner has promulgated an 18.5% increase in passenger car 


liability rates for 1953, while the Masachusetts Automobile Rating and Accident Pre- 
vention Bureau indicates a 36% increase is needed. 
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A compulsory law of this type by which everybody is compelled to 
be insured must inevitably result in an increase in the premiums to be 
charged for that insurance. Particularly is this true if one of the conditions 
of the law is, as is the case in Massachusetts, that the insurance company 
has no absolute and complete right to say whom it shall insure and whom 
it may reject. Under this law when a company declines to issue a policy 
or tries to cancel one, the party aggrieved by this action of the company 
may appeal to a Board of Appeal in Motor Vehicle Liability Policies and 
Bonds, and the decision of this Board finally determines the matter, sub- 
ject only to an appeal to the courts. It has been found from experience 
that the Board of Appeals recognizes but few, if any, of the principles of 
underwriting necessary to the prudent conduct and management of the 
business of insurance. 

One must keep in mind that under a compulsory law everybody is to 
be insured, both the good and the bad, the careless and the careful, and 
that, ultimately no full or complete right of selection of risk is given to 
the companies. This prevents insurance companies from applying sound 
underwriting practices, and it makes underwriting very troublesome and 
results in companies having to write a large proportion of undesirable risks. 

The handling of assigned risks in Massachusetts is a problem and a 
very troublesome one because remember you cannot charge any more for 
that risk than the state promulgated rate. 

This Compulsory Automobile Liability Insurance Law has been the 
most discussed piece of legislation that has made its appearance in the 
legislative halls of our State House in the last fifty years. At every session 
there are countless numbers of bills introduced in the legislature pertaining 
to the subject matter, ranging from an outright repeal down the line to 
drivers’ insurance and flat rate. These bills encompass everything that 
the human mind and particularly the political expedient can conceive, 
either in the form of an amendment or to repeal the law. Every time the 
rates come up for revision, there is a very vocal demand for rate reductions, 
flat rate, merit and demerit rating, state funds, state rating bureau and the 
investigation of insurance companies and the entire system of compulsory 
automobile rates—all of this without any regard for the true facts of the 
situation. Public-relations-wise this law has contributed greatly toward 
the creation of the unfavorable attitude of the public toward insurance 
companies and the business of insurance generally. 

The political charlatan realizing the existence of this unfavorable at- 
titude on the part of the public against the insurance companies annually 
exploits it for his own political advantage. 

It has afforded an opportunity for every predatory and demagogic 
politician in Massachusetts to make the insurance companies a whipping 
boy and the target of the most malicious, abusive, false and unwarranted 
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charges, all of which tend to impair public trust and confidence in private 
insurance companies and the business of insurance generally. 

Thus it should be obvious that, even though at first blush a compulsory 
automobile liability insurance law might appear to be the easiest way to 
remedy the evil, it is not the solution it appears to be. 

From this analysis of the Massachusetts type compulsory law and 
the experience developed in Massachusetts, one can readily see that it is 
far from being a solution for the evil and further it creates situations 
which no one wants to see occur. 

What has been said many times before is equally true today: “the 
attempted cure is indeed worse than the disease.”’ 
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| Manitoba Safety Responsibility 
Legislation 


At the outset we should decide on our objective: 
1. Compulsory Insurance 

Are we merely endeavouring to compel as many motorists as possible 
to carry Third Party Liability insurance hoping that there will not be too 
many victims who will go uncompensated: 

(a) Because the motorist drove without insurance? 

(b) Because the motorist was from another jurisdiction and was con- 

sequently beyond the compulsory features of the law? 
(c) Because the motorist could not be located (hit-and-run) ? 
(d) Because the motor vehicle was stolen, hence, the insurance was 


not in force? 


2. Compulsory Compensation 
Are we endeavouring to single out motorists as a class to compensate 
to some limited degree all victims of motor vehicle accidents on a “‘without 


fault’’ basis? 


3. Safety Responsibility 

Is it our intention to ensure: 

(a) That all victims of negligent drivers are reasonably compensated? 

(b) That negligent drivers are appropriately dealt with? 

Objective (1) obviously will leave a considerable number of deserving 
persons uncompensated. 

Objective (2) goes to the other extreme of requiring motorists, as a 
class, to compensate in cases for which they are not legally liable with the 
inevitable result that premiums must be raised higher than would other- 
wise be necessary, or conversely, benefits in all cases must be reduced. 

The Manitoba Safety Responsibility law which came into force on 
December 1, 1945 and was based on the New York law has the twin ob- 
jectives of driver control and compensation of all victims of negligent 
drivers as set out in objective (3). 


* Commissioner of Taxation, Registrar of Motor Vehicles, and Director of Highway 
Safety, Province of Manitoba, Dominion of Canada. 
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Compensation to All Victims of Negligent Drivers 
The Manitoba law incorporated two new and very important features: 


(1) Impoundment, and (2) Unsatisfied Judgment Fund. 


In effect, what the Manitoba law says to its motorists is this: 


“You are still living in a free country. You are not compelled to 
carry third party liability insurance if you do not want to. You may feel 
that you are quite competent to carry your own risk and to pay any claims 
which are made against you, or you may feel that because you are a very 
careful driver your chances of becoming involved in an accident which is 
your fault are negligible. Should you go through your motoring lifetime 
without insurance and without an accident of any consequence the law 
will not bother you at all. 


“On the other hand, should you choose to carry your own risk and 
then become involved in an accident where there is property damage over 
$50, or someone is injured or killed, then unless, at the time of accident, 
you can immediately show proof of financial responsibility, surely it is 
reasonable that your motor vehicle should be forthwith impounded at 
your expense, and your driving privileges immediately suspended until 
such time as you show your financial responsibility with respect to the 
accident: 


(1) By proving that you actually had third party liability insurance 
in force at the time of the accident; or 

(2) By filing a release of damages with the Registrar of Motor 
Vehicles; or 

(3) By depositing security with the Provincial Treasurer in an 
amount sufficient to take care of any judgment, including costs, 
which may be obtained against you.” 


To eliminate the temporary impoundment of motor vehicles with 
third party liability insurance in force, the province of Manitoba, through 
its Superintendent of Insurance, supplies to all insurance companies Motor 
Vehicle Liability Insurance Cards (pink cards), which in turn are furnished 
by the insurance companies to their insureds. Production of the pink card 
to the police officer at the time of the accident exempts the motor vehicle 
from impoundment. The officer merely takes particulars of the name of 
the insurance company and other relevant data which is forwarded to the 
Registrar of Motor Vehicles, along with other particulars with respect to 
the accident. 

Prior to passage of the law an estimated 27% to 30% of the motor 
vehicles in Manitoba were insured. Within one year after the law came 
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into operation the percentage of insured vehicles involved in accidents had 
risen to 87%. The exact figures for recent years are as follows: 


Year Vehicles impounded because 
(December Ist to Vehicles involved of lack of proof of 
November 30th) in accidents Financial Responsibility 

1946 8,049 1,063 

1947 9,855 1,056 

1948 12,565 1,225 

1949 15,288 122 

1950 18,469 1,369 

1951 18,831 1,371 

1952 17.762 1.491 





It should be borne in mind that of the vehicles impounded a certain 
number (particularly non-residents) actually had third party insurance 
at the time of the accident but did not have the pink card with them, hence, 
the number of uninsured vehicles is in fact somewhat smaller than would 
appear from the impoundment figures. Incidentally, with respect to non- 
residents, provision is made whereby the non-resident contemplating a 
trip to Manitoba may obtain a non-resident Manitoba pink card from his 
own insurance company prior to coming to Manitoba. Publicity is given 
to this feature through tourist literature and other media. The importance 
of having proof of financial responsibility immediately available at the 
time of an accident is emphasized to the prospective tourist. Even if the 
insured tourist should have his car temporarily impounded through failure 
to produce the pink card, he does not have to be too greatly concerned since 
his motor vehicle will be released within twenty-four hours of notifying 
the Registrar of Motor Vehicles. 

Another class of owners who quickly get their vehicles out of pound 
are those who either obtain a damage release from the other party or parties 
or, alternatively, deposit security. Security is set in an amount sufficient 
to cover any judgment which may thereafter be obtained. 

There remains, of course, a small but hard core of uninsured motorists 
whose cars remain in pound for as long as six months and in some few 
cases for a considerably longer period. Generally speaking, these are cases 
where bodily injury or death is involved and the claim for damages is so 
substantial that the uninsured motorist has not the means to take care of it. 


The Unsatisfied Judgment Fund 


The Unsatisfied Judgment Fund was devised to provide for payments 
of judgments up to $5,000 for one person, and up to $10,000 for one 
accident, with respect to those cases where bodily injury or death occurs 
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and the judgment creditor is unable to collect from the judgment debtor 
with respect to an action for damages involving a motor vehicle. 

When the Manitoba law was passed in 1945 it contained a provision 
whereby each owner of a motor vehicle was required to pay with his 
registration fee an extra sum of $1 which was deposited in a special trust 
fund called the Unsatisfied Judgment Fund. 

Any judgment creditor who can satisfy a judge of the Superior Court 
that he is unable to collect on a judgment arising from personal injuries 
or death, through the negligent operation of a motor vehicle in Manitoba, 
may obtain an Order on the Unsatisfied Judgment Fund, good up to 
$5,000 for one victim or $10,000 for one accident. On the filing of the 
judge’s Order and an Assignment of Judgment payment is made by the 
Provincial Treasurer. 


What Has Been Our Experience With The Unsatisfied Judgment Fund? 
There are, in 1952, approximately 800,000 people in Manitoba, 
200,000 motor vehicles and 250,000 operators of motor vehicles. In 
1946, when the $1 levy was made, there were slightly over 100,000 
motor vehicles and there was consequently paid into the Fund in that year 
slightly over $100,000. 

Because there were no claims on the Fund in the first year the levy 
was reduced in the second year (1947) to 50°. 

Due to an increase in motor vehicle registrations sufficient money was 
collected in the second year to bring the total amount of the Fund to 
$172,000. 

No levy has been necessary since 1947 and a levy will not be necessary 
until 1953. Asa matter of fact, there is still slightly over $50,000 in the 
Fund as of December Ist, 1952. In other words, at a cost of slightly more 
than 15° per motorist per year all unsatisfied judgments will have been 
taken care of for a period of seven years. 

The Fund is available to foreign motorists and pedestrians sustaining 
bodily injury or death in a motor vehicle accident in Manitoba. It is also 
available where a foreign motorist causes the injuries or death in Manitoba. 
It covers cases where the vehicle involved was a stolen vehicle, and by 
virtue of an amendment made in 1947 the benefits of the Fund are made 
available to the victims of hit-and-run motorists. Obviously, the victim 
cannot sue the motorist who did the injury. To overcome this, provision 
has been made for the victim to sue the Registrar of Motor Vehicles as 
“nominal defendant’. Having established his case and recovered his 
judgment he then proceeds against the Fund in the usual way. 
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The following figures will likely be of interest: 


Total amount of the Fund as a result of 1946 and 1947 levies ... $172,000.00 
Total number of claims to August 31st, 1952 46 totalling $108,350.00 
Total number of ordinary claims 29 
Total number of hit-and-run claims 17 
Total claims 46 
Balance in the Fund at August 31st, 1952, including interest $ 63,650.00 


It is submitted that the above statement demonstrates that the prob- 
lem of indemnifying the victim of the negligent uninsured driver can be 
solved and solved in a more comprehensive and effective manner than by 
compulsory insurance. 


It should be emphasized that it would appear unwise to set up an 
Unsatisfied Judgment Fund unless effective steps (such as the impound- 
ment feature) are incorporated into the law to ensure that at least 90% 
of the operators of motor vehicles involved in accidents are financially 
responsible, either through insurance or otherwise. 


Safety Responsibility As Related to Driver Control and 
Third Party Liability Insurance 


“The overriding purpose of all legislation regulating the use of motor 
vehicles should be first of all the promotion of safety to reduce accident 
frequency on the highways, and secondly, but of much less importance, 
to provide some measure of security in the case of accident in order that 
victims of negligent driving may be reasonably compensated for their 
loss. The old adage that an ounce of prevention is worth a pound of 
cure is particularly apt in connection with motor vehicle legislation. Com- 
pensation may go along with prevention but of itself it is a poor apology 
for an accident that should never have happened. The objectives of safety 
and security are distinct but, nevertheless, they are, in their effect, inter- 
related. Laws and regulations will—with strict enforcement—curtail the 
number of accidents if the penalties for the infringement of the rules are 
sufficiently drastic. Nothing can take the place of the rigid enforcement 
of traffic laws, but as the responsibility rests with the individual driver, 
and as all drivers require to have brought home te them continually their 
duty as drivers on the highway, legislation that stresses the importance 
of responsibility for safety must, of necessity, be the most effective.” ? 

Manitoba recognizes the dual nature of the problem, i.e., the fact 
that while compensation is important, the all-important objective is the 
elimination, as far as possible, of the accidents which make compensation 
provisions necessary. 


1‘*The Challenge of Safety Responsibility Legislation."” A paper prepared by T. G. 
Norris, Q.C., of the British Columbia Bar. 


[21] 














The following principles have been established: 


1. While a Safety Responsibility law by itself will not solve the High- 
way Safety problem, nevertheless, the effectiveness of a highway safety 
program can be increased immensely if it is geared administratively to take 
full advantage of the better reporting of accidents and convictions ob- 
tainable under the Safety Responsibility law. 

2. If suspensions under the Safety Responsibility law (for lack of 
insurance at the time of an accident) are blended with mandatory sus- 
pensions (caused by major convictions) and suspensions based on bad 
driving records (convictions and accidents), the irresponsibile driver can 
be more effectively controlled. 

3. If an effective liaison is established between the insurance company, 
the Assigned Risk Plan and the Registrar of Motor Vehicles: 


(1) Substandard risks can be rated up in proportion to their driving 
record, 

(2) Ineligible drivers will be refused insurance, 

(3) Some drivers who should get insurance at standard rates will 
not be arbitrarily and capriciously forced into the Assigned Risk 
Plan, and 


(4) Accident-free and conviction-free drivers will be eligible for bonus. 


It is difficult, if not impossible, to get 100% reporting of traffic ac- 
cidents for statistical and driver record purposes. In some jurisdictions 
it is estimated that only 30% of accidents are reported. 

Some strong personal and compelling reason (apart from conviction 
for failing to report) must be found before drivers as a class will report 
accidents. 

The Manitoba experience has been that a substantially greater number 
of accidents are reported to the Safety Responsibility Division than were 
being reported to the Official Statistical Bureau. As a result, in 1950, the 
Statistical Bureau was transferred so that it now avails itself of the Safety 
Responsibility reports. In 1949, 8,801 accidents were reported to the 
Official Statistical Bureau whereas 9,050 accidents were reported to the 
Safety Responsibility Division. ; 

The Safety Responsibility reports are also used to enter accidents 
under the name and permanent number of the individual driver. 

It would appear that most accidents are reported under the Manitoba 
law. The reason likely is the fact that the driver is never completely sure 
that the other driver is insured and reports the accident to bring into oper- 
ation (if necessary) the impoundment feature, and also, possibly, because 
he has in mind the fact that he ultimately may find it necessary to claim 
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on the Unsatisfied Judgment Fund. In short, the Manitoba driver is 
“accident report conscious.”’ 

It is axiomatic that valid accident reporting and statistics are invaluable 
to enforcement, engineering and other branches of a safety program and 
are absolutely essential to a driver improvement program. 

While authorities differ as to the safety factor involved in suspen- 
sion of driving privileges following an accident without insurance and 
pending proof of financial responsibility, it is submitted that even this 
temporary suspension emphasizes to the erring driver the fact that a driver's 
license is a privilege and not a right. 

Moreover, when Safety Responsibility suspensions are entered on the 
driver’s individual record they can be evaluated with convictions, accidents 
and suspensions for other causes at the time of a review examination to 
determine whether a driver should be permitted to ‘‘stay on the road.”’ 

Because of the various types of suspension which may arise following 
an accident it is essential for the Department to have full knowledge of a 
driver’s record. 

4. One of the weaknesses of our present third party liability insurance 
is the fact that there is not enough differentiation in premium between the 
“safe driver’’ who may go a lifetime without an accident and the “accident 
repeater.” 

Under Safety Responsibility this problem is met to a certain extent by 
the requirement whereby drivers who have serious convictions, and certain 
other substandard risks, are required to file “future proof’’ from an in- 
surance company. This provision causes a premium loading of from 20% 
to 40%. 

It, however, fails to take into consideration, in an effective manner, 
the accident repeater who has insurance and is fortunate enough to avoid 
major convictions. Conversely, the complaint is often made that some in- 
surers are too fast in causing applicants to be placed under Assigned Risk 
and too slow again writing them at standard rates. In short, there ap- 
pears to be a strong feeling that a considerable number of Assigned Risks 
should actually be written at standard rates and, conversely, that a sub- 
stantial number of substandard risks are enjoying standard rates. 

The Manitoba Driver Improvement Clinic records all accidents, con- 
victions, and suspensions under the name and permanent license number 
of the offending driver and takes appropriate action, first, by way of im- 
provement procedures and, second, by way of suspension. 

The next logical step will be to devise a method whereby the insurers: 


(a) Raise insurance rates on all substandard drivers, and 


(b) Bonus all accident-free and conviction-free drivers. 








At the present time, the Canadian licensed insurance companies are 
working on a bonus plan for safe drivers. Possibly this will give the 
answer if the yardstick used for determining the bonus is the driving record 
of the driver (accidents, convictions and suspensions) as set forth in the 
records of the Registrar of Motor Vehicles. 

The known fact which has been developed through sample research 
studies that 20% of the drivers cause 80% of the accidents is being con- 
firmed by the experience of the Manitoba Safety Division in the Greater 
Winnipeg area (Safety Program area). 

Since January, 1951 the number of accident and conviction repeaters 
called in for driver improvement has increased from 4 per day to 20 per day. 

This would appear to underline the urgency of assigning the increased 
cost of insurance to the group responsible. 
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Canadian Unsatisfied 
Judgment Funds 


By E. H. S. PIPER* 


As nous the initial development of the 
Security Type Financial Responsibility Law, known commonly as the 
Safety Responsibility Law, took place in the United States of America, 
it is in Canada that the Achilles heel of this legislation has been protected. 

As the Safety Responsibility Law first was enacted in New Hampshire, 
and as it has developed throughout North America, the driving privileges 
of those involved in accidents resulting in bodily injury, death, or damage 
to property in excess of stated amounts are suspended unless financial 
responsibility is established by proof of third party liability automobile 
insurance in effect at the time of the accident, or cash deposit made to 
cover estimated costs of the accident and proof of financial responsibility 
filed for the future. 

It was assumed, evidently, that such penaltics would induce the over- 
whelming majority of motorists to obtain insurance protection. It seems 
to have been taken for granted also that those not so protecting themselves 
would be able to indemnify the victim of the first accident out of personal 
resources. If this latter presumption is not correct, the only conclusion 
which can be reached is that the legislators overlooked, or decided to ignore, 
the problem of how the first victim of the financially worthless driver is to 
be indemnified. It is only the first victim who is in need of special consid- 
eration because, at least in theory, there should never be another under the 
Safety Responsibility Law. 

When the Safety Responsibility Law was first brought to the attention 
of provincial governments in Canada it was subjected to very close scrutiny, 
and this weakness in the law, namely the lack of consideration for the first 
victim, was specifically noted and strongly criticized. For this reason, some 
individuals would have discarded the whole plan in favor of compulsory 
insurance. Fortunately, it was soon appreciated that compulsory in- 
surance would be subject to the same weakness, and that the basic approach 
of the Safety Responsibility Law to modern traffic problems was more 
practical and created greater incentive to improve the driver’s attitude than 


* Counsel, All Canada Insurance Federation, Montreal, Quebec, Dominion of Canada. 











any system of compulsory insurance. Consequently, attention was directed 
towards plugging this one important gap in a law which otherwise is the 
best conceived yet to both reduce the number of accident-prone drivers and 
assure the innocent victim of reasonable indemnity for his misfortunes at 
the hand of the negligent motorist. 

It is this writer’s understanding that the Unsatisfied Judgment Fund, 
as a solution to the “‘first victim’’ problem, was first proposed by a private 
citizen appearing before a special Committee appointed by the Attorney- 
General of Manitoba to study the dual problems of indemnity for motor 
vehicle accidents and highway safety. The merits and possible ramifica- 
tions of this proposal were studied closely by that Committee, and in its 
report, known as the ‘““McLenaghen Report,’’ dated 21st January 1944, 
the creation of an Unsatisfied Judgment Fund was recommended. The 
necessary legislation was enacted and came into force December 1, 1945. 

It cannot be emphasized too strongly that the Manitoba Unsatisfied 
Judgment Fund was never considered by those drafting it as any form of 
state isurance. It was intended to be an extension of the Safety Respon- 
sibility Law to afford the one person left exposed under that law the same 
protection as everyone else. If it can be considered ‘‘insurance’’ at all, it is 
a very limited and restricted form of personal accident insurance under 
which claims are payable only under exceptional circumstances. 

The Unsatisfied Judgment Fund is a last resort to which the innocent 
victim of an automobile accident may apply after all other attempts to ob- 
tain indemnity have failed. To emphasize this point the McLenaghen 
Report suggested that no judgment for less than $100, exclusive of costs, 
should be paid by the Fund. It recommended that only bodily injury 
and fatal claims should be accepted for payment. To discourage litigation 
founded on claims having little or no merit, it also felt that the Fund 
should only pay legal costs amounting to actual disbursements incurred, 
together with one-half of the fees payable to solicitors and counsel in 
respect of the action as taxed on a party and party basis.' 

Before detailing the prescribed requirements to obtain payment from 
the Fund, some explanation should be given as to how the Fund fits into 
the general structure of the Safety Responsibility Law. The Safety Respon- 
sibility Law in Manitoba specifies that for purposes of proof of financial 
responsibility a cash deposit of $11,000, or insurance to limits of $5,000 
for bodily injury or death to any one person in any one accident, and sub- 
ject to such limit for any one person, $10,000 for bodily injury or death 
to all persons in any one accident, and $1,000 for property damage, is re- 
quired. The Manitoba Unsatisfied Judgment Fund is available to these 


1 In Canada, lawyers’ fees, for the purposes of taxing the costs of an action, are 
fixed according to the type of action and the quantum of the judgment according to 
schedules approved by the Bar Societies of the individual Provinces. My understanding is 
that it is not the practice in the various States of the United States of America to provide 
anything towards lawyers’ fees in the taxable costs awarded by judgment. 
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same limits only in cases of bodily injury or death. The Safety Respon- 
sibility Law suspends licenses and registration permits of those involved in 
accidents who are not able to establish financial responsibility. The Un- 
satisfied Judgment Fund penalties similarly include suspension of licenses 
and permits of the judgment debtor until he has reimbursed the Fund in 
full, plus interest. 

In addition, Unsatisfied Judgment Fund provisions in the Safety 
Responsibility Law strengthen and broaden the effects of that law in 
achieving its purposes. Where the Safety Responsibility Law is in effect 
in the United States of America, the financially irresponsible driver has 
his licenses and permits suspended in the event of accident. It is only a 
question of time, however, before he will regain them and again operate 
a vehicle without provision for his potential liabilities to others unless 
his victim tries to recover damages by legal process. Needless to say, the 
victim is no more inclined to institute legal proceedings against the negli- 
gent motorist because a Safety Responsibility Law is in force than he was 
under the old Financial Responsibility Law when he estimates that the 
person responsible for the accident is financially worthless. Consequently, 
court action in damages is seldom taken in such cases. The driver at fault, 
therefore, regains the privilege of the highways without incurring any 
penalty other than temporary inconvenience. 

With the Unsatisfied Judgment Fund included as part of the Safety 
Responsibility Law, the apparently judgment-proof motorist does not 
escape the full effect of the law. There is no reluctance on the part of his 
victim to take legal action in damages. In many cases the defendant, who 
normally would be considered worthless, has turned out to be fully respon- 
sible in damages. If he is, proof of financial responsibility for the future 
still must be filed to regain his driving privileges. If he is not, the plaintiff 
is assured by existence of the Fund that the expenses of legal action are 
not wasted, and the public benefits by the removal of the driver from the 
highways. 

It will thus be appreciated that the Fund, as constituted in Manitoba, 
does not affect the penalties applicable under the Safety Responsibility 
Law, while at the same time providing the victim of the financially worth- 
less driver the same guarantee of indemnity as is given the victim of a 
driver who has insurance to the minimum limits prescribed by law; and it 
also leads to better and more complete application of the principles of the 
Safety Responsibility Law. 

The financial resources of the Manitoba Unsatisfied Judgment Fund 
come from a levy “‘not exceeding one dollar’ in any year against the regis- 
tered owner of every motor vehihcle, payable at time of registration. Arbi- 
trary limits to the Fund are determined, and no levy is made in any year 
when the Fund has reached its maximum limit. On the other hand, the 
levy is reimposed for the following year as soon as the Fund is reduced 
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below its minimum limit. In Manitoba, where vehicle registrations in 
1951 totalled 171,188, the maximum limit of the Fund is $175,000, 
the minimum $100,000. A levy of $1 was made in the license year com- 
mencing December 1, 1945, of 50 cents in the next year. No levies have 
been made since then, although one of 50 cents has been authorized for 
the year commencing December 1, 1952. 

To obtain payment from the Unsatisfied Judgment Fund the applicant 
must follow a prescribed course. It is designed explicitly to ensure that no 
one actually able to pay a judgment against him will succeed in throwing 
on the Fund responsibility for payment. 

First of all, the injured person must institute action and obtain a judg- 
ment in damages against any and all parties who legally may be responsible 
for the accident. Judgment against the driver, for instance, is not sufficient 
if action was not instituted at the same time against the owner of the 
vehicle involved. If a defect in a road contributed to the accident, the re- 
sponsible authority for the maintenance of the road must be sued. On de- 
cision rendered in his favor, the judgment creditor must exercise every 
available legal right to enforce payment by the judgment debtor or debtors. 
If he is unable to collect the judicial award by such procedures, he may 
then make application for an order for payment by the Fund. 

Application must be made to a judge, who must be satisfied as to the 
judgment rendered, 1.e., that is was on account of bodily injury or death 
resulting from a motor vehicle accident, etc., and that all possible measures 
have been taken to enforce payment. If he is so satisfied, he issues a 
judicial order for payment by the Fund of any balance outstanding on the 
judgment, subject to a maximum recovery for any one person of $5,000 
from all sources, including the Fund, exclusive of legal costs. For example, 
of “‘A”’ obtains judgment against ‘‘B’’ and “‘C’’ for $20,000, and is able 
to collect $3,000 from either “‘B’’ or ‘“‘C’’, or collectively from both, the 
maximum payment by the Fund would be $2,000 plus costs. In return, 
“A”’ must assign the full judgment of $20,000 to the Fund. If, under 
the same circumstances, ‘‘A’’ enforced payment of $8,000 from “‘B”’ and 
“C”’ there would be no recourse at all to the Fund. As stated above, the 
Fund is a last resort, and to minimum limits, to avoid hardship when the 
judgment debtor has no exigible assets. Needless to say, if ‘‘A’’ anticipates 
recovery in full from “‘B” and “‘C’’ over a period of time, he would not 
make application to the Fund and lose the full benefits of the judgment in 
his favor for the smaller amount he could obtain from the Fund. 

After it had been in operation for some time, the Manitoba law was 
amended, on public demand, to permit the victim of a hit-and-run driver 
to obtain indemnity from the Fund. In such cases, legal action must be 
istituted against the Registrar of Motor Vehicles as nominal defendant after 
permission is obtained from a judge who has been satisfied bodily injury 
or death has been occasioned by a hit-and-run driver and that reasonable 
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efforts to identify the owner and the driver of the vehicle have proved 
fruitless. If, before judgment against the Registrar is rendered, the identity 
of the responsible party is ascertained, all proceedings are stopped, but the 
expenses incurred may be added to the claim against the owner and driver 
involved. If judgment has been rendered and the claim paid by the Fund 
before the identity of the responsible person is learned, application may be 
made by the claimant or the Provincial Treasurer, as custodian of the Fund, 
to make the judgment applicable against the party at fault and subject him 
to the full penalties prescribed. 

In any application for payment by the Fund, the provincial govern- 
ment has the right to appear and show cause why the order should not be 
paid. Where no defense to an action is filed, the government must be 
notified that the plaintiff intends applying to the Fund and may defend 
the case. Any such defense would normally consist of establishing lack of 
fault on the part of the defendant or the contributory negligence of the 
plaintiff. 

This is a brief, sketchy account of the Manitoba Unsatisfied Judgment 
Fund and its method of operation. There are many refinements and col- 
lateral data which, while essential to the operation of the Fund, have not 
been touched on. But from the above the reader will obtain a general idea 
of the theory of the Unsatisfied Judgment Fund and the way in which it 
operates under normal circumstances. 

The Manitoba Unsatisfied Judgment Fund has been the model for 
those of other Canadian Provinces. With some modifications in detail, 
such as a levy on drivers rather than owners, provision for property dam- 
age claims, etc., similar legislation has been enacted in Alberta, British 
Columbia, Newfoundland and Nova Scotia. In these Provinces, the Fund 
was brought into being when the Motor Vehicle or Highway Traffic Acts 
were amended to introduce the Safety Responsibility Law. In Ontario, 
New Brunswick and Prince Edward Island the Unsatisfied Judgment Fund 
has been incorporated in the old Financial Responsibility Law. The New 
Brunswick and Prince Edward Island Funds are not yet operative. The 
Ontario Fund has been in operation since the middle of 1947 and provides 
a red-letter warning. In the Provinces enacting the Safety Responsibility 
Law wide publicity was given the penalties and inconveniences applicable 
to the owner and driver whose financial responsibility had not been es- 
tablished prior to an accident. Asa result, the proportion of insured motor- 
ists increased, within a very short period, to over 90%. This, of course, 
substantially reduces potential applications to an Unsatisfied Judgment 
Fund. 

In Ontario, however, the Safety Responsibility Law was not enacted. 
Little notice was given the penalties incurred by the judgment debtor when 
his victim obtained recovery from the Fund. Most publicity was that 
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Ontario had established an Unsatisfied Judgment Fund available not only 
for bodily injury and death claims, but also for property damage. There 
was little moral pressure on the motorists to protect themselves in any 
way, and consequently no substantial increase in the ratio of insureds to 
uninsureds. The Ontario Fund has proved an administrative problem to 
the government ever since. The lesson to be learned and the red-letter 
warning is that an Unsatisfied Judgment Fund fundamentally is an ex- 
tension of the Safety Responsibility Law. An attempt to administer and 
operate a Fund independently of the Safety Responsibility Law is to in- 
vite administrative problems, a financial drain, and, in too many instances, 
dissatisfied motorists. 

The Unsatisfied Judgment Fund of British Columbia deserves special 
attention. Its legislation relevant to the Fund was based on the origina! 
Manitoba Law, and the basic principles of the Manitoba law were rigidly 
followed. However, no levy has ever been made against the motorists of 
that Province to establish a cash Fund from which approved applications 
for payment may be paid. Instead, because of the successful operating ex- 
perience of the Manitoba Fund, and as an inducement to enact the Safety 
Responsibility Law, the third party automobile liability insurers, acting 
together through the All Canada Insurance Federation, undertook to in- 
demnify any judgment creditor unable to obtain payment from his debtor 
on the same terms and conditions as would apply if the province actually 
operated its own Fund. This is the unique feature of the British Columbia 
Fund. 

When the All Canada Insurance Federation proposed such an under- 
taking to its Members in 1947, over 90% of them accepted it at once. The 
remainder did so with relatively little delay and an absolute minimum of 
opposition. 

The mechanics of putting the British Columbia Unsatisfied Judgment 
Fund Plan into operation by the insurance companies were relatively 
simple. The All Canada Insurance Federation sent its members, and non- 
member companies transacting third party liability automobile insurance 
in British Columbia, proposed terms and conditions under which appli- 
cations for payment would be approved, which of course were taken from 
the law, and called for signature to an agreement whereby each company 
undertook to reimburse the Federation for all expenses and disbursments 
involved, on assessment, in proportion to the volume of third party 
liability automobile insurance which the individual insurer transacted in 
British Columbia. 

The All Canada Insurance Federation then gave its guarantee to the 
Attorney-General of the Province of British Columbia that judgment 
creditors, unable to enforce the judgments rendered in their favor, would 
be indemnified according to the terms and conditions prescribed in the 
Plan. Instead of assessing subscribers to the Plan in advance to establish 
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a cash fund as evidence of good faith in its undertaking with the Attorney- 
General, an Irrevocable Letter of Credit was established in favor of the 
Federation by its bank and deposited with the Attorney-General. All 
valid payment of claims under the Unsatisfied judgment Fund Plan are 
debited to an overdraft account and assessment against subscribers is made 
in arrears to repay the bank the claims paid and the service charges incurred. 


As there was no Fund actually established by the Province, no judge 
could order payment from it to an applicant who met the requirements 
of the law. Instead, the insurance companies included in their Plan the 
procedure to be followed by a judgment creditor. It is basically the same 
as in Manitoba, with the difference that instead of making application to 
a judge, it is made to the ‘Unsatisfied Judgment Fund Committee of 
British Columbia.’’ This Committee, in practice, consists of the insurance 
company representatives who also form the British Columbia Automobile 
Assigned Risk Plan Committee. The applicant must establish the judg- 
ment rendered in his favor, his unsuccessful endeavors to enforce pay- 
ment from the judgment debtor, etc., just as must be done before a judge 
in Manitoba. Any licensed insurer writing third party liability auto- 
mobile insurance in British Columbia may appear and be heard on the 
application and may show cause why it should not be approved. 

If the application is satisfactory to the Committee, the applicant is 
given a ‘‘Certificate of Entitlement’’ which authorizes the bank to pay the 
sum specified and charge it to the overdraft account of All Canada Insur- 
ance Federation. There is no provision at present in the British Columbia 
Plan for Certificates of Entitlement to the victims of hit-and-run drivers as 
the British Columbia law and the Plan were drafted before any experience 
had been developed from the Manitoba amendment covering such cases. 

In return for the Certificate of Entitlement, the applicant must assign 
his judgment, in full, to Judgment Recovery Limited, a company incorpor- 
ated by the Al! Canada Insurance Federation for this purpose. Those 
familiar with the Financial Responsibility Law and the Safety Responsi- 
bility Law will know that an unsatisfied judgment entails suspension of 
licenses and permits until the judgment creditor is satisfied to the $5,000/- 
$10,000 bodily injury and $1,000 property damage limits which are 
prescribed. It is the function of Judgment Recovery Limited to ensure that 
licensing authorities are made aware of the unsatisfied judgment, so that 
full penalties are imposed. It is the further function of Judgment Recovery 
Limited to take the long term steps which may result in eventual recovery 
of the judgment from the debtor or at least the amount awarded the success- 
ful applicant, with costs and interest. 

It may well be asked whether this Plan has operated successfully in 
British Columbia. It became effective as of March 1, 1948. Up to Decem- 
ber 31, 1951, when the Plan was last audited, $15,395.75 had been paid 
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in claims; bank interest charges amounted to $420.15; and the All Can- 
ada Insurance Federation had incurred expenses in connection with draft- 
ing the Plan, incorporating Judgment Recovery Limited, etc., totalling 
$1,857.76. 

The total cost to 133 insurance companies, in more than 31% years of 
operation of the British Columbia Fund Plan, was $17,673.66. In 1950 
alone, these companies received more than $7,368,250 in third party 
liability automobile insurance premiums. It would create a completely 
false impression, however, if the reader deduced from these figures that 
such a Plan could be operated at an average annual cost of approximately 
$5,000. It must be understood that while accidents giving rise to claims 
occurred shortly after the commencing date of the Plan, the essential legal 
actions and court judgments were not completed to permit any valid ap- 
plications being submitted in 1948, 1949 or 1950. Certificates of Entitle- 
ment issued or likely to be issued in 1952 will entail disbursements of 
approximately $21,000 including legal costs allowed. One of the ap- 
proved applicaitons, incidentally, was for $10,000 awarded four plaintiffs 
in one accident, plus $495 for legal expenses. A fairer estimate of the 
annual cost of operating such a Plan would be approximately $20,000. 

Assessments to reimburse the All Canada Insurance Federation’s 
special overdraft account are charged by subscribing companies to auto- 
mobile insurance claims paid in the Province of British Columbia as the 
result of discussions and consultations with the Dominion Superintendent 
of Insurance. 

Perhaps some mention should be made, in the event that readers are 
not too familiar with Canada, that there were 291,417 registered motor 
vehicles in British Columbia in 1951, only Ontario and Quebec having 
more. British Columbia is fourth of the ten Provinces in the ratio of total 
automobiles to population, there being one vehicle to every four persons. In 
passenger cars, British Columbia is second, having one passenger car regis- 
tration to every 5.5 persons. These ratios are comparable to those existing, 
according to 1950 statistics, in Louisiana, Massachusetts, Pennsylvania 
and Virginia. British Columbia has more vehicles in relation to its pop- 
ulation than the States of Alabama, Arkansas, Mississippi, New York, 
Tennessee and West Virginia. 

Some questions are bound to arise in the minds of interested readers. 
One probably is: ““Why did the insurance companies in British Columbia 
offer to underwrite an Unsatisfied Judgment Fund in the first place?” 
Many factors were involved. The automobile insurance companies had 
satisfied themselves that the Safety Responsibility Law, properly admin- 
istered and enforced, is the soundest form of legislation yet devised to 
emphasize that a license to own and operate a motor vehicle is a privilege 
which should be extended only to those who merit it by continued good 
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behaviour on the highways. The Safety Responsibility Law provides 
government authority with essential control over all motorists. Public 
demand, at the same time, called for some guarantee of indemnity to those 
suffering loss or damage arising from negligent operation of the motor 
vehicle. Public opinion favored compulsory insurance, in the belief that 
it would ensure such indemnity. The insurance business, aware of the 
problems which compulsory insurance had caused in other jurisdictions, 
counteracted this influence by exposing its faults and failings, and at- 
tempted to show that the Safety Responsibility Law, according to ex- 
perience elsewhere, would improve the accident frequency record and, in 
addition, meet the requirements of the public where compulsory insurance 
had failed in providing greater financial security. It was almost in the 
nature of a guarantee that the Safety Responsibility Law would be suc- 
cessful in achieving the results everyone desired that the undertaking was 
given that, if the Safety Responsibility Law were adopted, the insurance 
business would provide for the few who were unable to enforce judgments 
rendered in their favor against the negligent motorist by financing and 
operating the Fund. 

Another factor, of course, was the intervention of political influences. 
The minority party in British Columbia’s Legislature (the “Opposition” 
in Canada) was promoting a compulsory compensation plan, operated 
entirely by the government, as the answer to all problems. Details of this 
plan, as it has since been modified and extended, and as it is in effect in the 
Province of Saskatchewan today, are given elsewhere in this issue. Suffice 
it to say that the insurance business could not and cannot support a plan 
based on a theory of compensation without proof of liability, which im- 
poses little if any punishment on the negligent driver, and which, above 
all, creates a government monopoly of automobile insurance. 

For these collective reasons, together with all the other intangibles 
which influence the thoughts of men, the insurance business undertook 
the operation and financing of the British Columbia Unsatisfied Judgment 
Fund. There have been few, if any, regrets. 

There has been little criticism in Canada of either the Safety Respon- 
sibility Law or the Unsatisfied Judgment Fund, whether the Fund is ad- 
ministered by government or the insurance business. The criticism directed 
against automobile insurance today is based almost exclusively on its cost, 
despite the fact that the increase, if any, over pre-war premium rates is, 
for the vast majority of motorists, infinitesimal. Somehow or other the 
public cannot grasp the fact that when motor vehicles cost almost twice 
as much as before the last war, when repair costs for labor and parts have 
doubled, when the average cost of each claim has increased materially while 
the accident frequency rate remains almost the same, when the whole na- 
tional cost of living index is 85% higher than 1939, there must be an 
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increase in the premium rates charged. But that is another question. While 
the cost of insurance may be controversial, the Safety Responsibility Law 
and Unsatisfied Judgment Funds are not. 

Another question which a reader, familiar with automobile insurance 
in the United States of America, might well ask is: ““Why did the insur- 
ance companies accept the Unsatisfied Judgment Fund in Canada, and yet 
oppose proposals for similar plans in the United States?’’ An authoritative 
answer can not be given, of course. It should be remembered, however, 
that a government appointed Committee in Manitoba recommended the 
formation of such a Fund, despite initial opposition from insurers. The 
legislature accepted the report and the legislation was enacted without any 
opportunity for insurers to discuss among themselves its merits and dis- 
advantages. They were presented with a fait accompl:. . 

Being practical men, they accepted the law as it was enacted. It was not 
long before they discovered the value of the Unsatisfied Judgment Fund 
in ways they had not contemplated. Why, then, oppose legislation already 
on the statute books which satisfied a public demand, materially reduced 
clamor for compulsory automobile insurance with all its attendant evils, 
and offset the political campaign of socialists for a government operated 
compulsory compensation plan? Furthermore, addition of Unsatisfied 
Judgment Fund provisions aroused the interest of other provincial govern- 
ments in the Safety Responsibility Law where previously there had been 
little response to representations in its favor. 

In the United States of America the opinion has been widely expressed 
that the whole principle of the Unsatisfied Judgment Fund is socialistic. 
They are labelled as state insurance funds and classified in the same category 
as the socialistic compulsory compensation plan operated as a government 
monopoly in Saskatchewan. They are contrary to the tradition of com- 
petitive free enterprise, etc. For these, and other reasons, the suggestion 
to establish an Unsatisfied Judgment Fund in any state has been resisted 
strongly. 

In Canada we find it hard to understand this attitude. Unsatisfied 
Judgment Funds as they have been established here in no way encroach on 
the free operation of private insurance. They deprive no company of 
premium income or other revenue which might be earned but for their ex- 
istence. In fact, as we see the operation of Unsatisfied Judgment Funds 
across Canada we realize more and more that they guarantee the preserva- 
tion of free enterprise automobile insurance underwriting by eliminating 
the one basis of public dissatisfaction, the Achilles heel as was stated 
earlier, of the Safety Responsibility Law. We have little if any fault to 
find in the principle and operation of the Unsatisfied Judgment Fund, and 
have seen and appreciate the practical benefits it confers alike on the public, 
the government and the business of insurance. 
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The North Dakota Unsatisfied 
Judgment Plan 


By A. R. BERGESEN* 


i 1947, NORTH DAKOTA, following the ex- 
ample of the Province of Manitoba, passed an Unsatisfied Judgment Fund 
Law.t Under its provisions $1 was collected with each motor vehicle 
license paid during the year 1948. A total fund of $238,054 was thus 
collected and deposited with the State Treasurer in a special fund known 
as the “Unsatisfied Judgment Fund’’. 

The Act provides that “if on the 31st day of December in any year 
the amount of such fund exceeds $175,000.00, the requirement for the 
payment of such fee shall be suspended during the succeeding year and 
until such year in which, on the Ist day of January, the amount of such 
fund is less than $100,000.00, when such fee shall be reimposed and 
collected as provided herein’. 

Since 1948, there has been no additional assessment. At the time 
of this writing, however, the fund is almost exhausted and an additional 
$1 is being coliected on all motor vehicle licenses issued for the year 1953. 


The act, as originally adopted, provided further: 


‘“Where any person, who is a resident of this state, recovers 
in any court in this state a judgment for an amount exceeding 
$300.00 in any action for damages resulting from bodily injury 
to, or the death of, any person occasioned by, or arising out of, 
the ownership, maintenance, operation or use of a motor vehicle by 
the judgment debtor in this state, upon such judgment becoming 
final, such judgment creditor may, in accordance with the pro- 
visions of this Act apply to the Judge of the District Court in 
which such judgment was rendered, upon notice to the Attorney 
General, for an Order directing payment of the judgment out of 
said fund. Upon the hearing of the application, the judgment 


* Burnett, Bergesen, Hoakenstad and Commy, Fargo, North Dakota. Former speaker 
of the North Dakota House of Representatives, 1945. The author expresses his appreciation 
for the helpful assistance and cooperation given by the members of the staffs of the office 
of the Attorney-General and thé Legislative Research Committee of North Dakota. 

1 Chapter 274, Session Laws, 1947; Chapter 39-17, Vol. 8 Revised Code of 1943, 


1949 Supplement. 
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creditor shall show: (1) that he has obtained judgment as set 
out in this section, stating the amount thereof and the amount 
owing thereon at the time of application; (2) that he has caused 
an execution to be issued thereon, and that (a) the Sheriff has 
made a return thereon showing that no property of the judgment 
debtor liable to be seized in satisfaction of the judgment debt, 
could be found, or (b) the amount realized on the sale of prop- 
erty seized, or otherwise realized under the execution, was in- 
sufficient to satisfy the judgment, stating the amount so realized 
and the balance remaining due thereon; (3) that he has caused 
the judgment debtor, where the judgment debtor is available, to 
be examined pursuant to law for that purpose, touching his prop- 
erty, and in particular as to whether the judgment debtor is insured 
under a policy of automobile insurance against loss occasioned by 
his legal liability for bodily injury to, or the death of, another 
person; (4) that he has made an exhaustive search and inquiry to 
ascertain whether the judgment debtor is possessed of property, 
real or personal, liable to be sold or applied in satisfaction of the 
judgment; and (5) that as a result of such search, inquiry and 
examination he has learned of no property, real or personal, pos- 
sessed by the judgment debtor and liable to be sold or applied in 
satisfaction of the judgment debt, or that he has learned of cer- 
tain property, describing it, owned by the judgment debtor and 
liable to be seized or applied in satisfaction of the judgment, and 
has taken all necessary proceedings for the realization thereof, and 
that the amount thereby realized was insufficient to satisfy the 
judgment, stating the amount so realized and the amount remain- 
ing due thereon.”’ 


The original Act made no provision for the case of the undiscovered 
“hit and run” driver, nor did it make any exception in the case of default 
judgments. In 1951 the legislature amended the Act so as to permit an 
injured person to bring action against an unidentified hit and run driver 
by service upon the state highway commissioner, provided such action is 
brought within six months of the accident and provided further that 
“notice of such accident was given to some police officer immediately after 
the accident occurred and the name of such officer shall be alleged in the 
complaint’’.», The Act was further amended so as to prohibit payment 
from the fund “‘in the case of any judgment entered by default, unless the 
state highway commissioner and the attorney general have been given at 
least thirty days notice prior to the entry of such judgment’’.* 


The Attorney General may appear and be heard on any application 
for payment from the fund and show cause, if there be, why the order 


2 Chapter 258, Session Laws, 1951. 
3 Chapter 259, Session Laws, 1951. 
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applied for should not be made. He may also enter appearances in hit and 
run and default cases for the protection of the Fund. 

Payments are made from the Fund upon order of the Judge of the 
District Court before whom the case was heard. An appeal may be taken 
from such order to the Supreme Court by either the plaintiff or the 
Attorney General. 

Recovery may be had for death and personal injuries, only. The 
maximum amounts are $5000 for injury or death of one person and 
$10,000 for more than one in any one accident. Any amount realized 
from the judgment debtor shall be deducted from the award and the state 
is, to the extent of such award, subrogated to the rights of the judgment 
creditor. 

In such case, also, the judgment debtor is deprived of the right to a 
driver's license and motor vehicle registration until such sum is repaid 
with interest at two per cent, and he further offers proof of financial 
responsibility under the Safety-Responsibility Act. Provided, however, 
that upon ten days notice to the Attorney General, the Court in which 
the judgment was secured may make an order allowing the judgment 
debtor to repay such amount in installments, whereupon, his license and 
motor vehicle registration may be restored and “‘shall remain in effect until 
and unless such person defaults in making any installment payment 
specified in the order’. 

Payments out of the Fund have been as follows: 


1948 — 1 claim $ 1,224.50 
1949 — 8 claims 23,017.52 
1950 — 9 claims 15,671.04 
1951 — 38 claims 119,717.80 
1952 (to Nov. 20) — 23 claims 65.934.62 


The balance in the Fund as of November 20, 1952, was $18,597.12. 
This includes interest earned and repayments by three judgment debtors 
paying under the installment provision. The total of such collections 
amounts to only $335. 

I have made a cursory study of the files in a substantial number of 
the cases in the offices of the Attorney General. One is impressed by such 
study with the fact that adequate safeguards for the protection of the 
Fund have not been provided. 

The Fund was not intended as cheap insurance at the rate of $1.00 
per assessment for the indigent or irresponsible motor vehicle driver or 
owner. The Fund should have adequate protection both by the provisions 
of the Act and by the enforcement of those provisions. It is or should be 
a fund of last resort, to which access is available only after all other reason- 
able means of enforcing collection have been exhausted. At the same time, 
the Fund was created for the beneficial purpose of relief against hardship 
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which often occurs in this modern motor age, when almost any irrespon- 
sible person is permitted to guide the wheel of a mechanism which can kill 
and destroy. It should be administered with sufficient liberality to perform 
its true function. 

The administration has been faulty in North Dakota primarily be- 
cause the legislature made no appropriation for the expense of administra- 
tion. The responsibility for its administration is placed mainly in the 
office of the Attorney General without provision for additional legal as- 
sistance. It simply added more work to an already busy department. 

It can easily require the full time of one lawyer to adequately handle 
the work in North Dakota. As it is, one Assistant Attorney General is 
assigned to this work as he may find time from his other duties. The mem- 
bers of the staff are the first to acknowledge that our present system is in- 
adequate and an examination of the files confirms it. Care has been 
exercised to see that the requirements of the law, so far as the paper record 
is concerned, have been fulfilled, but careful investigation of facts and ap- 
pearances in court for the protection of the Fund, under the circumstances, 
have been impossible. 

Since this Act was adopted in 1947, there has not been a single case 
carried to the Supreme Court of North Dakota for the intrepretation of 
the law. By contrast, in the Province of Ontario, which also adopted a 
similar law in 1947, by the year 1951, forty-five cases had been sub- 
mitted to and decided by the Court of Appeal for that Province.* These 
decisions have given the public and the bar a yardstick in the interpreta- 
tion and administration of the law. The Ontario lawmakers did not 
overlook the necessity for adequate appropriations to administer the Fund. 

Under the Ontario decisions, to which attention is called in the ad- 
dress by Mr. Silk, some of the points of interest are as follows: 


(1) A judgment creditor must commence and pursue to completion 
in good faith actions against all persons against whom he might 
reasonably be considered as having a cause of action. An un- 
satisfied judgment against the driver is not sufficient if the owner 
has not been sued.° 

(2) A judgment creditor who takes default judgment without reason- 
able notice to the Minister of Highways cannot recover.® 

(3) A consent judgment can be collected from the Fund only if cer- 
tain requirements as to information to the Minister’s legal advisers 
have been met. 


4 Address by Eric H. Silk, Q.C., Senior Solicitor and Counsel to the Attorney General 
for Ontario, made before the Canadian Bar Association, and issued by the Motor Vehicle 
Branch, Department of Highways, Toronto, Ontario, Canada. 

5 Betts v. Ford, (1950) O.W.N. 706. 

6 McDonal v. McGinnis, (1949) O.W.N. 127. 
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(4) It is not the purpose of the Act to provide free defense but to do 
justice and at the same time protect the Fund. 


(5) “It was not the intention of the Legislature to make access to the 
Fund easy, and each application for an order directing pay- 
ment out of the Fund should be closely examined to ensure that 
the intention of the Legislature is given full effect’’.’ 


(6) ‘‘Such provisions were never intended either as a sort of free 
insurance Or as a more convenient method of recovery under 
their respective judgments. By the very wording of s.98 the 
judgment creditor is required to exhaust every reasonable effort 
against the parties responsible’’.* 


(7) ‘*The Court must be satisfied before making an order that the 
requirement as to exhaustive searches and inquiries have been 
observed. Conscquently, the nature of the exhaustive searches 
and inquiries must be set out in detail so that the judge can come 
to his decision as to whether the requirements of the Act have 
been met and, if so, whether the order should be granted’’.® 


(8) If the applicant has pursued the debtor as resolutely and re- 
sourcefully as he would have done in like circumstances before 
the Act was passed, then he has taken all reasonable steps to re- 
cover upon the judgment.’° 


The Canadian statutes, particularly Ontario, are more comprehensive 
and better designed to protect the Fund than is our North Dakota statute. 
Amendments are in order. For instance, our law is not clear that proceed- 
ing to final judgment must be had against all possible defendants. Nor 
is there any requirement as to showing that the applicant knows of no 
other claim being made for damages resulting from the same accident. 
Then there are judgments by confession. And such judgment naturally 
raises the question of the possibility of collusion, especially where there is 
a Fund available for payment. Of course, if collusion could be proved, 
the claim, undoubtedly, would be denied. This should not be necessary. 
The Attorney General should have adequate notice, not only in default 
cases, but also whenever there is not to be a good faith defense as to the 
amount of damage as well as to liability. 


Adequate appropriations for competent full time personnel are the 
secret of successful administration. The Canadian provinces, with full 
time legal staff and the assistance of the Royal Mounted Police and other 


7 Sinclair v. Woodward, (1951) O.W.N. 816. 

8 Kates and Kates v. Morrison, (1951) O.W.N. 701. 
® Leguille v. Davies, (1950) O.W.N. 306. 

10 Rossiter v. Chiasson, (1950) O.W.N. 265. 
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facilities for investigation, have been more successful in their administra- 
tion than have we in North Dakota. 

A most interesting situation seems to exist in the Province of British 
Columbia. A letter from the office of the Attorney General for that 
Province addressed to the Attorney General of North Dakota states: 


“Sections 114 to 117 of the ‘Motor Vehicle Act’ have never been 
enforced. By an agreement made with certain insurance com- 
panies, it was agreed that, without payment of any of the fees 
required under section 114, the insurance companies would vol- 
untarily assume the liability imposed by the unsatisfied judgment 
fund sections of the ‘Motor Vehicle Act’.”’ 
This is novel. The experience in British Columbia should prove valuable. 
It is my belief that investigations under the unsatisfied judgment fund 
law should approach the thoroughness achieved by insurance companies. 
However, the method employed in British Columbia is subject to the 
objection that it is unfair to place upon those who insure the burden of 
paying for the claims against the uninsured. 

To some degree that objection also obtains against the North Dakota 
and the Canadian statutes. A large part of those who pay the assessment 
also provide insurance. That seems unfair. It is the most common com- 
plaint from the general public. That complaint has merit. 

Nevertheless, unless some satisfactory system is devised whereby all 
people have some reasonable form of recourse against the negligent owner 
or operator of a motor vehicle, compulsory insurance of some kind will 
be the result. Two things are significant about the Massachusetts ex- 
perience. One is that, inspite of the fact that it has been in operation for 
many years, no other state has followed suit. That indicates some demerits. 
The other is that Massachusetts has never repealed its compulsory insurance 
statute. That indicates merit. 

Has anyone ever thought of requiring the uninsured to provide the 
money for the unsatisfied judgment fund? I thought not until I learned 
of the provisions of the unsatisfied judgment fund law adopted in 1952 
by the New Jersey Legislature. The New Jersey Fund is to be provided 
by payment of a $3 fee on registration of an uninsured motor vehicle and 
a $1 fee on registration of an insured motor vehicle. That is a step in the 
right direction. I would go one step further and require whatever fee may 
be adequate to sustain the fund to be paid annually by the uninsured and 
no fee upon proof of compliance with the Safety-Responsibility Law. I 
would further authorize the legislature to appropriate from the Fund itself 
such monies as may be necessary for the administration and enforcement 
of the Act. Then the responsibility would be where it should be. The 
uninsured would provide the money for the payment of claims due to 
their own negligence and their own inability to pay. 
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The Motorist, His Victims, 
And The State 


By WARREN N. GAFFNEY* 


A: THE TURN OF THE CENTURY the horseless 
carriage was a gadget for the venturesome. Science and engineering skills 
improved it to the point that it soon became a luxury for the rich. Mass 
production completed the cycle by making it a necessary adjunct for 
almost everyone in his everyday living. 

The development of our gigantic automobile industry and the build- 
ing of our vast network of highways, super highways, parkways and 
turnpikes have been major factors in the steady rise in our nation’s stand- 
ard of living. However, not all of the by-products of that advancement 
have been happy ones. For example, the well publicized annual toll of 
death, personal injuries and destruction of property are the inevitable 
concomitants of the dangerous triplets of contemporary civilization—the 
car, the open road and the zest for speed. 

From the beginning, prudent motorists, aware of the need to protect 
themselves against claims and recognizing their obligations to the victims 
of accidents, purchased automobile third party legal liability insurance. 
It is interesting to note that originally these contracts were modeled after 
horse and wagon liability insurance policies. Today third party legal 
liability coverage is very broad and the premiums paid for such protection 
in this country amounted to about two billion dollars last year. 

Nevertheless, many motorists are improvident and careless and the 
plight of their victims requires action in the field of legislation. Consider 
the following case: 


“Dear Governor: 

My five-year-old boy four weeks ago was struck by a driver 
who has no insurance and no money and Tommy is still in the 
hospital. He was walking across an empty lot away from the 
curb when a car crashed over the curb and struck my boy, break- 
ing both his legs and bruising his head and face so that it took 
thirty stitches to patch him up. 


* Banking and Insurance Commissioner, State of New Jersey. Chairman, New Jersey 
Commission on Interstate Cooperation. 
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Someone told me that where there is a wrong the law gives a 
remedy. I am a poor woman, Governor, won’t you please tell me 
what remedy is provided for me by the laws of this State.” 


Does the above letter set forth a rare and unique complaint? Un- 
fortunately it does not. Entirely too many victims of uninsured, im- 
pecunious or unknown motorists plead poignantly for relief. It is indeed 
a grave challenge to government. The problem has been particularly acute 
here because of New Jersey’s geographical position as a corridor state. 

It had been felt for some time that the New Jersey Motor Vehicle 
Financial Responsibility Law was inadequate to afford a proper remedy 
for victims of motor vehicle accidents and that additional protection 
should be made available to the citizens of the State. The 1950 Legis- 
lature appointed a Joint Legislative Committee chairmaned by Senator 
John M. Summerill to look into all phases of this vexing situation. 

In its quest for the desired remedy the Committee over a period of two 
years examined carefully the financial responsibility laws of other states, 
compulsory insurance in Massachusetts, the only state having such law, 
automobile impounding laws and unsatisfied judgment laws here and 
abroad. It also studied a compulsory plan without regard to legal liability 
recommended in the 1932 report of the so-called Columbia Committee 
which was subsequently supplemented by the 1949 Grad Report. In 
short, no evidence on the subject of an adequate remedy was overlooked. 

The Joint Legislative Committee reported its findings and recom- 
mendations to the 1952 Legislature and bills were introduced providing 
Moreover, it appeared that the proposed state operated unsatisfied judg- 
ment fund law, and a compulsory automobile liability insurance law. 
These bills seemed to the writer and others to be an inadequate answer to 
the problems of the innocent victims of the financially shiftless motorist. 
Moreover, it appeared that the proposed state operated unsatisled judg- 
ment fund and the compulsory insurance proposals represented a dangerous 
compromise with the principles of sound government. Yet, all signs 
emphasized the need to develop promptly an acceptable program that 
would meet the problem head-on and without resorting to socialistic 
expedients. 

With the co-operation of Chairman Summerill, legislative leaders, 
Acting Motor Vehicle Director William J. Dearden, and others, we did 
evolve such a program which was passed by both branches of the Legis- 
lature without a single dissenting vote. 

It was agreed that the number of insured cars must be increased sub- 
stantially over the present figure estimated at 62% of the total cars regis- 
tered. To achieve this, compulsory insurance was considered but discarded 
because the record elsewhere indicated that such a remedy would not be 
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complete and that the political pressures and influences generated thereby 
had been and continue to be adverse to the public interest. It was decided 
that a stricter and more modern type of financial responsibility law coupled 
with an unsatisfied claim and judgment fund law would be preferable. 

Accordingly, the Legislature enacted Chapter 173, identified as the 
“Motor Vehicle Security-Responsibility Law.’’ “Two companion bills 
were also passed to make possible an effective administration of this law 
by the Motor Vehicle Division; namely, Chapter 176 which sets up 
machinery for the apportionment among insurance companies of the cost 
of enforcing the Security-Responsibility Law, and Chapter 177 which 
authorizes the Director of Motor Vehicles to prepare accident report forms 
for use by police departments and other interested agencies. 

Next, the Legislature enacted Chapter 174 identified as the ‘‘Unsatis- 
fied Claim and Judgment Fund Law.’ This is generally regarded as the 
most vital and significant of the ‘‘five law’’ program because it provides an 
important additional protection to the citizens of New Jersey which no 
other system, including compulsory insurance, can afford. 

As a final step, we felt that it was time to re-introduce a bill that had 
been defeated in past years, and the Legislature enacted it as Chapter 175, 
Motor Vehicle Liability Security Fund Act. This law protects policy- 
holders if their insurance company becomes insolvent. 

Now let us take a look at each of these five laws and see what they 
provide and what they are expected to accomplish. 


MOTOR VEHICLE SECURIT Y-RESPONSIBILITY LAW (Chapter 
173, Laws 1952) 


This law, which becomes effective April 1, 1953, is patterned after 
a type of stricter financial responsibility law with “‘teeth in it’’ adopted 
in many other states including all states contiguous to New Jersey. One 
of the purposes of this law is to protect everyone in New Jersey against 
owners or operators of motor vehicles who become involved in accidents 
and fail to pay for the damage they cause. It is intended also to promote 
safe driving by giving additional powers to the proper officials to take 
away the driving privileges of careless and irresponsible drivers. 

If the owner or operator of a state registered motor vehicle is in an 
accident in New Jersey that results in a death, an injury or property dam- 
age to any one person exceeding $100, he must within 48 hours file a 
complete and official report with the Division of Motor Vehicles and also 
with the local police when personal injury is involved. This report must 
be filed by each operator regardless of who is to blame. Failure to com- 
ply with this provision of the law is punishable by revocation or suspen- 
sion of both driving and registration privileges. 
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From this point on the new law really starts to grind. Within sixty 
days after receiving a report of an accident, the Director of the Division 
of Motor Vehicles must suspend both the driving and registration licenses 
of a motorist involved, regardless of fault, unless the Director has received 
satisfactory evidence that such motorist was insured at the time of the ac- 
cident or has: 

(1) been released from liability for damages, or 
(2) been finally adjudicated not to be liable, or 
(3) executed a duly acknowledged written agreement providing 
for the payment of all claims not exceeding $11,000 result- 
ing from the accident, or 
(4) deposited security in an amount sufficient to pay such claims 
as determined by the Director, up to $11,000. 
This means that if an involved car was being operated by a person other 
than the registered owner, failure to comply with one of the provisions 
stated above would result in suspension of the operator’s driving license 
and suspension of the owner’s registration license. If the owner was op- 
erating the car, both his driving and registration licenses would be sus- 
pended. Suspension is automatic and remains in force until one of the 
above requirements has been met or a year has elapsed without court action 
for damages having been filed. Suspension of registration applies to all 
cars owned by the motorist. Reciprocal arrangements with other states 
having similar statutes has been provided for in this law. 

A motorist can fortify himself prior to an accident and avoid these 
penalties by obtaining an automobile liability policy (or bond) issued by 
a qualified insurer affording the following minimum coverages: $1,000 
property damages, $5,000 for injury or death sustained by one person, 
$10,000 for. all personal injuries or deaths resulting from one accident, or 
by depositing with the Director of Motor Vehicles cash or securities in 
the amount of $11,000. 

Experience in states having a similar law indicates that within a few 
years after its adoption the percentage of insured cars is increased to a 
range of from 88% to 96% of registered vehicles. We expect similar 
results here. 


ASSESSMENT OF EXPENSES (Chapter 176, Laws 1952) 

This act merely requires the insurance companies writing automobile 
liability insurance in New Jersey to pay the cost of administering the new 
Security-Responsibility law. The technical details of its application will 
be worked out jointly by the Commissioner of Banking and Insurance, 
the Director of Motor Vehicles and the State Treasurer. The aim of these 
officials will be to apportion such expenses against the insurance companies 
on a fair and equitable basis. The administration of the Security-Responsi- 
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bility Law, of course, is vested solely in the State and the fact that the 
expense is assessed against the insurance companies gives them no voice 
in administrative procedures. 


NEW ACCIDENT REPORT REQUIREMENTS (Chapter 177, Laws 
1952) 

In order to fully effectuate the purposes of the new Security-Responsi- 
bility Law (and also the Unsatisfied Claim and Judgment Fund Law) 
this act amends the Motor Vehiclé Code to require more informative re- 
ports of motorists who are involved in an accident. It becomes effective 
on the same date as the new Security-Responsibility Law, April 1, 1953. 

New report forms will be prepared by the Division of Motor Vehicles 
and supplied to police departments and other agencies where motorists may 
obtain them quickly and easily. The public will be given more complete 
information about the new forms and precisely where they will be de- 
posited when the Division of Motor Vehicles has completed the necessary 
revision. 

In general, however, the new form will require the motor vehicle owner 
or operator to give adequate and accurate information about the following: 
insurance in force at the time of the accident, the cause of the accident, 
existing weather, highway and traffic conditions, the persons and vehicles 
involved, if the security requirements are met by insurance, the amount of 
security that may be required to cover claims if insurance was not in force, 
and any other data the Director of Motor Vehicles must have to enable 
him to determine whether or not the accident comes within the jurisdiction 
of the Security-Responsibility Law. 

This, too, is an important step in the State’s determination to pro- 
mote safe driving, demand payment of lawful claims, invoke suspension 
of motoring privileges if lawful claims are not paid, and obtain important 
information to assist safety specialists and engineers in correcting condi- 
tions that may tend to cause accidents. Motorists may answer all questions 
with full assurance that the reports are without prejudice, that the informa- 
tion will be solely for the use of the State, and not open to public inspection. 


UNSATISFIED CLAIM AND JUDGMENT FUND LAW (Chapter 
174, Laws 1952) 

Incorporated in this law are original features never before attempted. 
The source of the fund as well as the machinery for investigation, settle- 
ment and defense of claims represent progressive ideas and should result 
in maximum efficiency in the administration and operation of the plan. 

The initial contribution to the fund will be derived from a one dollar 
and three dollar fee which insured and uninsured car owners, respectively, 
will pay when registering their vehicles in 1954, plus an assessment against 
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insurance companies of one half of one per cent of net direct written 
premiums payable to the State Treasurer on or before April 1, 1955. 
Annually thereafter, the fund will be maintained in accordance with its 
obligations as estimated by the State Treasurer. First, there will be an 
assessment against insurance companies not to exceed one-half of one per 
cent of written premiums and, if this is insufficient, then car registrants 
will be required to pay a charge not to exceed one dollar if insured and that 
charge plus two dollars if uninsured. 

The fund thus created and maintained will be under the care and 
custody of the State Treasurer. The administration of the fund will be 
the responsibility of a non-salaried Board consisting of the State Treasurer 
and four representatives of insurance companies appointed annually by 
the Commissioner of Banking and Insurance. Expenses of administration 
incurred by the Board will be charged against the insurance companies 
pro rata on their premium writings and such payments will be deductible 
from any assessments paid. 

Claims arising out of motor vehicle accidents occurring in New Jersey 
on or after April 1, 1955, will be eligible for filing with the Board. The 
law provides for the investigation, settlement and defense of such claims 
by insurance companies under a plan of assignment to be approved by the 
Commissioner of Banking and Insurance. Thus the facts of the accident, 
extent of injury, names of parties and witnesses and all other pertinent 
details will be on record and available within a short time after the oc- 
currence of the accident. Legitimate claims under $1,000 may be settled 
by the assigned insurance company with the approval of the Treasurer 
and one other member of the Board. Settlement of claims of $1,000 or 
more must be approved by a court of this State. 

The claims will be numerous at the start and taper off in inverse ratio 
to the increase in percentage of insured motorists anticipated as a direct 
and indirect result of the enforcement of the Motor Vehicle-Responsibility 
Law. Under a State operated Unsatisfied Judgment Fund Bill, setting up 
and maintaining an efficient and economical claim service organization 
would pose quite an administrative problem in these circumstances. Un- 
fortunately, we know that once established at full strength it is extremely 
difficult to reduce the personnel of a state department even though the need 
therefor diminishes. 

Only residents of New Jersey and owners of vehicles registered in New 
Jersey and a limited group under the reciprocal arrangements provided by 
the law will be qualified to make claims against the fund and the maximum 
amount payable is the standard $5,000/$10,000 limits for bodily injury 
or death and $1,000 for property damage, each subject to a $200 de- 
ductible. The applicant for payment is required to show the following: 
that his damages were not covered under workmen's compensation insur- 
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ance; that he is not the spouse, parent or child of the person against whom 
judgment was obtained; that he was not a guest occupant of the motor 
vehicle owned by the person against whom the judgment was obtained; 
that he was not at the time of the accident riding in or operating an un- 
insured motor vehicle owned by him or his spouse, parent or child; that 
the person against whom the judgment was obtained was not insured; and 
that he, as the applicant, had taken all possible steps to collect the amount 
of the judgment but was unable to collect in full. 


The principal objection voiced to date concerning this law is that the 
man who is already insured nevertheless must pay an additional one dollar 
for the first year’s contribution and, if needed, an amount in succeeding 
years not to exceed one dollar, plus some increase in his policy premium 
resulting from the contributions and additional expenses of the insurance 
companies. 

This criticism relates to a feature of the law that is not inflexible; it 
may be changed if necessary. However, presently it is not regarded as a 
tenable objection in the light of the fact that for the very small extra ex- 
pense involved the insured motorist gets for the first time protection 
against financial loss due to the negligence of the following: 

(1) Uninsured financially irresponsible New Jersey motorists 

(2) Uninsured financially irresponsible out of state motorists (in 
a corridor state such as New Jersey this is a tremendous bene- 
fit ) 

(3) Hit and run drivers 

(4) Unauthorized drivers 


Some have challenged the law on the ground that the uninsured 
motorist buys protection for the nominal sum of three dollars, which has 
been characterized as ‘“‘very cheap insurance’. Of course, nothing could 
be further from the truth. Under this law the uninsured motorist may 
make no claim against the fund nor may his spouse, parent or child, if 
injured while driving with him. Moreover, the uninsured motorist re- 
mains liable for and, if able, eventually will be forced to repay to the 
fund any amounts disbursed therefrom because of his negligence. In short 
the uninsured motorist, as such, gets no benefit under this law for his 
three dollar payment except that when sued he has the right to rely upon 
the defense made by the representatives of the Fund. However, this is 
not regarded as a substantial right in the average case because, if he has 
property, invariably he will want to take advantage of the provision in 
the law that permits him to retain his own counsel. When driven home, 
it is expected that this situation will be a further strong inducement to the 
uninsured motorist to join the ranks of the majority of his brethren on 
the highways by purchasing automobile liability insurance. 
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Constitutional questions also have been raised on some of the novel 
features of this Law. While such speculative discussions on an academic 
level at first blush appear impressive, they are not constructive and serve 
no purpose except to confuse the public mind. Of course before this Law 
was introduced in the New Jersey Legislature it had been reviewed by 
iminent counsel and no constitutional defect was found. I am sure that the 
following quotations from Carmichael v. Southern Coal & Coke Co., 301 
U. S. 495, will be of interest to anyone who is disturbed by the charge 
that this Law is unconstitutional: 


“As with expenditures for the general welfare of the United 
States, United States v. Butler, 297 U.S. 1, 67, 80 L. ed. 477, 
489, 56 S. Ct. 312, 102 A.L.R. 914; Helvering v. Davis, 301 
U.S. 619, ante, 1307, 57 S. Ct. 904, 109 A.L.R. 1319, whether 
the present expenditures serves a public purpose is a practical ques- 
tion addressed to the law-making department, and it would re- 
quire a plain case of departure from every public purpose which 
could reasonably be conceived to justify the intervention of a 
court.”” page 515 

‘The end being legitimate, the means is for the legislature to 
choose. When public evils ensue from individual misfortunes or 
needs, the legislature may strike at the evil at its source. If the 
purpose is legitimate because public, it will not be defeated because 
the execution of it involves payments to individuals.’ page 518 

“The only benefit to which a taxpayer is constitutionally en- 
titled is that derived from his enjoyment of the privileges of living 
in an organized society, established and safeguarded by the devo- 
tion of taxes to public purposes.”’ page 521 


Not only does this law provide a reasonable remedy for the victims of 
the uninsured and financially irresponsible motorists, as well as out of 
state, unauthorized and hit and run drivers (a protection that compulsory 
insurance can never afford), it also makes available a procedure that is 
businesslike and streamlined to keep the overhead expenses down to a min- 
imum. Moreover, it leaves the business of insurance, of investigating, proc- 
essing and litigating claims where it belongs in a free enterprise system— 
with the insurance industry and not with the State. 

It is important to remember that the successful operation of this law 
depends largely upon raising the percentage of uninsured cars up to a range 
of from 88% to 96%. 


MOTOR VEHICLE LIABILITY SECURITY FUND ACT (Chapter 
175, Laws 1952) 

Even under the most efficient and conscientious administration of the 
insurance laws occasionally an insurance company may become insolvent. 
Recently a casualty insurance company domiciled in another state but doing 
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business in this State for many years failed, with dire consequences to its 
New Jersey policyholders and their claimants. The Legislature apparently 
recognized that it would be inconsistent to require motorists to procure 
insurance policies unless they were protected against the consequences of 
the insurers’ insolvency. Therefore, the security fund law was enacted 
and it became effective May 10, 1952. 

Every insurer is required, starting October 15, 1952, and every six 
months thereafter, to contribute to the fund one-half of one per cent of 
its net direct written premiums for the preceding calendar year. When the 
net value of the fund reaches an amount equal to five per cent of the net 
direct wrtten premiums of all insurers for that calendar year of the three 
years immediately preceding, which is shown to have been the largest 
amount so written, no further payment to said fund shall be required to 
be made. In future years the maximum amount in the fund shall be main- 
tained on this basis. 

The custodian of the fund is the State Treasurer, and disbursements 
from the fund shall be made by him upon vouchers signed by the Com- 
missioner of Banking and Insurance. No claim in amount of $100 or less 
is payable from the fund. 

The administration expenses will be payable out of the fund and the 
Commissioner of Banking and Insurance is designated as the Adminis- 
trator of the fund. Finally, the Commissioner and the Treasurer are author- 
ized to adopt, amend and enforce ali reasonable rules and regulations neces- 
sary or desirable in connection with their respective functions in admin- 
istering the fund. 

Insurance commissioners and other officials of many states already 
have evinced a healthy interest in these laws and have indicated an in- 
clination to follow New Jersey’s lead. 

We are satisfied that the program constitutes a well rounded, courageous 
and rational answer to what has heretofore been a glaring deficiency in 
our laws. That it may contain some imperfections is readily admitted. 
When and if they become evident, they will be corrected. 

Governor Alfred E. Driscoll, recognizing the historical importance 
of this legislative program when signing the bills, stated ‘“This is another 
example of a state acting as a laboratory of government in which the best 
possible methods of serving and protecting the people are worked out 
through observation and analysis.” 
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The Saskatchewan Plan 


By C. M. FINEs* 


On APRIL 1, 1946, every Saskatchewan motor 
vehicle operator stepped into an insured car, where only the day before less 
than 10 percent of them had carried any sort of automobile insurance. 

Saskatchewan’s motorists, its government, and its insurance industry 


The motorist knew he was now insured—he was bound to, because 
he had paid a premium along with his registration fee when he licensed 
his car for the new fiscal year. But he didn’t know what it meant to be 


insured. 


Auto insurance, at least, was new to him. And so all kinds of un- 
payable claims were entered, and some persons entitled to claim compen- 
sation undoubtedly didn’t because they didn’t know they could. The 
underwriter in charge of the Act wrote some 6,000 letters during his first 
year on the job. Most of these were just answers to questions from people 


of all sorts who wanted to know how the Act affected them. 


Some of the questions no one could answer at that stage, because the 
Automobile Insurance Act, 1946. amounted to a rejection of the tradi- 
tional principle that liability for loss or damage resulting from a traffic 
accident should be imposed upon the person judicially found at fault. But 
the Automobile Accident Insurance Act was not so revolutionary as may 
have at first appeared, since many of its general principles are not too far 
removed from the main lines of other legislation directed at public security 
on the highways. Prior to 1946 there were several laws designed solely to 
provide more or less adequately for the compensation of innocent victims 
of traffic accidents by compelling every motorist to carry liability insurance; 
such statutes are found in Massachusetts, Great Britain, New Zealand, the 
Australian states and some European countries. There are also those semi- 
compulsory liability insurance laws called financial responsibility or safety- 
responsibility laws, and laws of this type in one form or another are now 
to be found in almost every jurisdiction in the United States and Canada. 

The trend in other provinces and states is actually toward compulsory 
insurance through these safety responsibility laws. To drive without in- 
surance under these laws places a motorist at such a disadvantage that most 


are still catching up with the effects of this revolutionary change. 


* Provincial Treasurer, Province of Saskatchewan, Dominion of Canada. 
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(well over 90% in Manitoba) obtain the protection. They must do so 
from a private insurer, and must pay a higher premium than that required 
under a universal compulsory scheme such as the Automobile Accident 
Insurance Act, where no profit obtains and acquisition costs are negligible 
and where adjustment costs on claims are cut to a minimum because of the 
wide use of Claims Service Centres. Furthermore, the adjustment service 
is improved because of the volume of claims within the province permits 
the setting up of closely-connected branches across the province. 

Any resident motorist of Saskatchewan travelling into Manitoba 
automatically has the insurance required by its safety responsibility law. 
If our Act did not exist, these Saskatchewan motorists would be compelled 
to buy insurance, or take the chance of having their car seized in Manitoba 
if unable to produce evidence of insurance. They would pay a much 
higher premium than they do now, if they purchased from a private 
company. 

This and other claims made for the Saskatchewan Auto Insurance 
Plan have largely been justified by the October 1952 report of a Wisconsin 
Legislative Committee on Motor Vehicle Accidents. 

The Report says that the application of compensation principles to 
automobile accidents, especially personal injury, has sufficient merit to 
cause intensified study of the proposal. The committee found considerable 
evidence that the compensation plan has been most successful in Sas- 
katchewan. It also reported that the level of benefits established appears 
to be generally satisfactory and that the majority of citizens of Saskatch- 
ewan have accepted the compulsory auto program as a worthwhile venture. 
It appears, said the committee, that the personal injury compensation part 
of the Act has the widest public acceptance and that there is very little 
active agitation against the compulsory program although some possibly 
oppose it because of philosophical objection to anything compulsory. 
However, the Committee Report concluded that conditions are so different 
in Saskatchewan that it is difficult to estimate its probable effectiveness in 
Wisconsin. 

While non-compulsory means were being devised to increase the effec- 
tiveness of the legal remedies available to accident victims, other law amend- 
ments were increasing the number of situations and the number of persons 
in which and against which a remedy was afforded. 

Thus there has been a significant shift away from the theory of respon- 
sibility for fault only, and toward the distribution of the risks of traffic 
losses, particularly among those who more directly benefit from the 
ownership and operation of motor vehicles. It has been pointed out that 
legislators, juries, and judges consistently favor an injured plaintiff where 
the defendant is a comparatively wealthy person or a corporation which 
can shift the incidence of loss by distributing it among its customers. 


[52] 








Other Ideas 


But during the years that the foregoing measures were being introduced 
into one body of law or another and before many of them had become 
law, thinkers outside the legislatures were paying close attention to the 
problem of compensation for the innocent victims of automobile acci- 
dents. Back in 1925 an American judge advocated the establishment of a 
system of compensation for such victims similar to that provided by the 
original workmen’s compensation statutes for losses resulting from in- 
dustrial accidents. In 1932 a committee of the Columbia University 
Council for Research in the Social Sciences reported in favor of such a plan. 

The committee upon whose recommendation the Auto Accident In- 
surance Act was passed by the Government of Saskatchewan accepted the 
general approach of the Columbia group, but utilized the technique of 
the Workmen’s Compensation (Accident Fund) statutes rather than that 
of the original workmen’s compensation law. The committee found that 
despite the value of the rule of negligence in regulating affairs in a demo- 
cratic society, the process of its application to traffic-accident cases was 
found wanting. This also was a view similar to that taken 13 years 
earlier by the Columbia University Committee. 

The unreliability of witnesses and the delay and expense involved in 
bringing an issue to trial seemed to be the chief reasons for the Columbia 
group concluding that the moral value of establishing liability according 
to fault is lost in the practical application of the rule. 

The Columbia University committee further voiced dissatisfaction 
with the common inability of the defendant motorist to respond in dam- 
age. The committee also pointed out that settlements are often made out 
of all proportion to the loss sustanied. The Columbia group therefore 
proposed an extension of the principle of the workmen’s compensatoin 
law to motor vehicle accidents. Under this plan a vehicle owner would be 
liable, without regard to fault, to pay compensation according to a fixed 
scale to any person suffering injury or death caused by the operation of 
that vehicle, and the owner would be required to insure against this 
liability. 

The Saskatchewan committee also expressed the view that, because of 
the human factor, accidents are indigenous to the presence of motor 
vehicles on the highway, that every motorist is at some time guilty of in- 
advertence or mistaken judgment, that it is only a matter of chance that 
such inadvertence should occur at a time when some other person is in a 
position to suffer as a result of it, and that the losses resulting from such 
accidents ought therefore to be the collective responsibility of the motor- 
ing public and borne as a cost of operation. The Saskatchewan committee 
consequently carried the proposals of the Columbia group a step further and 
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recommended that that principle of the accident fund type of workmen's 
compensation legislation be applied to traffic accidents and that motorists 
shold be collectively responsible for compensation to persons suffering 
loss from personal injury as a result of accident. 


Fund Created 


The Automobile Accident Insurance Act created a fund contributed 
to by every driver and the owner of every motor vehicle and trailer licensed 
or registered by the province and directed that payment should be made 
out of the fund, subject to specific exemptions, to every person suffering 
loss or bodily injuries or death as a result of a wide range of perils out- 
side the province. In short, that Act imposed upon the motoring class an 
absolute liability to collectively pay limited compensation to persons 
suffering loss from bodily injury or death as a result of the operation of 
a motor vehicle irrespective of fault. 

While the rule of responsibility for fault only has not been entirely 
eliminated, as would be the case if the Columbia plan were adopted, the 
Saskatchewan legislation of 1946 did, within the sphere of its operation, 
substitute for that rule one which distributes the risk of losses among the 
motoring class without regard to fault. It regards accidents resulting in 
bodily injuries as indigenous to the presence of high-speed motor vehicles 
on the highway and the consequent economic waste, to the extent of com- 
pensation provided, as a cost of operation properly chargeable to the group 
which most directly benefits from the use of the motor vehicle. 

Compensation was not at first to be a complete substitute for damages 
but merely a means of lessening economic loss, as the object of the original 
Automobile Accident Insurance Act was to insure every person (with a 
few specific exceptions) minimum compensation for loss from injury or 
death caused by motor vehicle accidents on the highways of Saskatchewan. 
(The benefits were extended to provide the same compensation to residents 
of the province involved in accidents elsewhere on the North American 
continent, under specified circumstances. ) 

In 1947 the Legislature extended the provisions of the Act to provide 
insurance for every person registered with the Highway Traffic Board as 
the owner of a vehicle, against loss or damage to the vehicle by accidental 
collision or upset. This feature, together with other amendments to the 
1946 legislation, led to the Automobile Accident Insurance Act, 1947. 
A further feature was introduced in 1948 to provide insurance to the 
registered owner of each motor vehicle (and anyone operating a vehicle 
with his consent) against the liability imposed by law arising out of use 
or operation of the vehicle and resulting from bodily injury or death to 
others (Public Liability Insurance) or damage to property of others 
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(Property Damage Insurance). In 1949 the Act was extended to insure 
the owner of each motor vehicle against loss or damages to his vehicle by 
fire and certain transportation perils or by theft or attempted theft. And 
in 1951 the collision, fire and theft coverages were expanded into ‘‘com- 
prehensive’. 

Unfortunately it is not possible at the moment to discuss the Act 
except as it presently stands, but recent experience has dictated some amend- 
ments, including a general rate increase, which will be effected April 1, 
1953. 

Insurance under the Act is carried in the form of a separate, distinct 
fund on a non-profit basis by the Saskatchewan Government Insurance 
Office—a crown corporation originally established under the Government 
of Saskatchewan Insurance Act, 1944, to carry on a general insurance 
business on behalf of “‘the Crown in the right of the province’. 


Premium Paid con Registration 


Before the motor vehicle or trailer of a resident or person carrying on 
business in the province may be registered by the Highway Traffic Board 
to permit its use on highways of the province, the owner must furnish 
evidence that his application for the owner’s certificate of insurance under 
the Act has been accepted and that he has paid the basic premium therefor. 
Similarly no person may obtain a license to drive motor vehicles in the 
province unless his application for an operator's certificate of insurance 
has been accepted and he has paid the premium. (This is an oversimplifica- 
tion of the mechanics of licensing and does not mean that the office can 
ban drivers from the road at will). Motor vehicles registered by the federal 
government are excepted, To facilitate this process all persons appointed 
to accept applications for certificates of registration and drivers’ licenses 
on behalf of the Highway Traffic Board, are authorized to accept applica- 
tions and basic premiums for certificcates of insurance on behalf of the 
insurer (The Saskatchewan Government Insurance Office). For the sake 
of economy and convenience the application is combined with the applica- 
tion for the certificate of registration or driver’s license, as the case may be. 
The certificate of insurance also is combined in one document with the cer- 
tificate of registration or driver's license. 

The basic premium rate payable for a certificate is fixed by regulation 
and for that purpose both vehicles and drivers are classified—presently in 
groups closely related to the classification adopted for licensing purposes. 
The rate for each class of vehicle and driver must be published in the 
Saskatchewan Gazette prior to the commencement of the license year in 
respect of which they are effective. 

The certificate of insurance is co-terminous with the certificate of reg- 
istration or driver’s license (as the case may be) in connection with which 
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it is issued, irrespective of the date of issue and whether the certificate of 
registration is cancelled, revoked, suspended or merely expires. The cer- 
tificate of insurance expires when the holder ceases to be a resident or to 
carry on business in the province for the purposes of motor vehicle licensing. 


Surcharging 


The insurer may require any applicant to pay an additional premium 
before approving an application. If, on reviewing the application, the in- 
surer deems it advisable to impose a surcharge, then it may proceed under 
a section which provides that an additional premium may be imposed at 
any time after the issue of a certificate, where it is considered that the pres- 
ence of any person on the highway as the owner or driver of a motor 
vehicle is unduly dangerous to the public. The insurer may determine all 
questions of fact with regard to matters arising under this section and the 
amount of the surcharge, but any person aggrieved by the insurer’s de- 
cision may appeal to the rates appeal board. 

This board consists of one or more members appointed by the Lieuten- 
ant-Governor-in-Council, and is independent of the office. Its jurisdiction 
extends to the hearing and determination of appeals against the assessment 
of additional premiums and there is no appeal from the decision of the 
board by either party. There have been fewer than 10 appeals, however, 
and only once has the office been reversed. 

As the insurer has no freedom to select risks, in the usual sense of that 
phrase, it must rely almost exclusively upon the surcharging technique to 
control carelessness among motorists. It may recommend to the Highway 
Traffic Board the suspension or cancellation of any certificate or registra- 
tion or driver’s license, but license can only be directly suspended or can- 
celled by the Highway Traffic Board, or in some cases, by a Court. 

While the protection afforded by the Automobile Accident Insurance 
Act is not all-embracing, it does guarantee to each person suffering injuries 
(and his dependants in the event of death) resulting from one of the perils 
mentioned, the measure of compensation which is reasonable having regard 
to the cost of maintenance and the ability of the average motorist to pay. 
Where the damage is occasioned to the vehicle of the insured rather than 
to his person, the insured always has to pay out of his own pocket the 
amount of the deductible applicable to his class of vehicle, but he is pro- 
tected against the severe economic loss that would follow more extensive 
damage which is extremely important in an agricultural province such as 
Saskatchewan where the automobile and motor truck have become in- 
dispensible items of farm equipment. Where no compensation is avail- 
able to the extent of damage to one of these vehicles could have effects as 
serious to the individual farmer as a crop failure. This was undoubtedly 
an important consideration behind the decision of the government to in- 
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troduce collision insurance in 1947 and fire and theft insurance in 1949. 
Then, too, it would appear that the principle of collective responsibility for 
losses irrespective of fault can quite legitimately embrace damage to motor 
vehicles caused by collision or fire, at least to the extent that the collision 
or fire is caused to or by a motor vehicle in motion. 


Principle Maintained 


The introduction of public liability and property damage insurance, 
in 1948, should not be reviewed as an abandonment of faith in the prin- 
ciple of collective responsibility irrespective of fault. The introduction 
of these coverages was made more or less necessary by the fact that neigh- 
boring jurisdictions by 1948 had enacted safety responsibility laws— 
semi-compulsory liability insurance schemes—which affected residents and 
non-residents of those jurisdictions alike, and by the fact that a great 
number of motor vehicles of foreign registry enter Saskatchewan each 
year, to whom it would be difficult to extend the collective responsibility 
provisions of the Act. 

The application of the principle of collective responsibility, irrespec- 
tive of fault, has been limited by practical difficulties—chiefly arising from 
the free interchange of traffic in Saskatchewan and other jurisdictions 
which do not have legislation similar to the Automobile Accident In- 
surance Act. It is not possible to determine the extent to which the Act 
has reduced liability claims because there is no readily available record of 
the number of liability suits brought annually prior to 1948. However, 
some indication might be given by the fact that in 1951, 1,994 claims 
were made under the compensation section of the Act, and approximately 
9,278 under the collision section; while during the same period 186 public 
liability and 939 property damage claims were made under the Act. A 
number of these latter claims wouid, of course, arise out of accidents in 
which non-residents and other persons excepted from the injury and col- 
lision sections suffered losses, while on the other hand a number of claims 
paid under the injury and collision sections would occur under circum- 
stances which would not give rise to a liability claim in any event. 

Although the Act does not provide complete insurance against all 
risks incidental to the operation of a motor vehicle, it has lessened (for 
victim and motorist alike) the economic burden of motor vehicle acci- 
dents and places the incidence of losses substantially where it belongs. The 
cost of the individual motorist has been low. 

The Automobile Accident Insurance Act today provides insurance 
against a comprehensive range of perils, but the accident insurance benefits 


provided remain the important feature of the legislation. 
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Additional Payments 


Claims officials pointed out to the Wisconsin Committee that in cases 
where the compensation award is felt to be inadequate and there is liability 
as to the other party, additional payments will be made under the bodily 
injury liability coverage of the compulsory program. 

They estimated that roughly 25% of the compensation cases also in- 
volved bodily injury liability payments and of these combination cases 
about 35% concerned non-residents. The resident insured will probably 
be represented by a lawyer in about two-thirds of the combination cases; 
while less than 10% of the combination cases ever go to trial. 

Critics of the approach which has been taken in Saskatchewan to meet 
the problem of providing compensation for the innocent victims of auto- 
mobile accidents and critics of compulsory liability insurance schemes 
complain that such laws do not contain within themselves features which 
tend to promote safety on the highways and that in fact they encourage 
carelessness. Whether such schemes do promote carelessness is a question 
incapable of statistical proof. Requirements for reporting accidents and 
the effectiveness of the system adopted in any one jurisdiction will vary 
considerably. Again, accident frequency is dependent upon a great number 
of variables the effect of any one of which is lost in the effects of the re- 
mainder. The type of roads, miles driven, hours driven, traffic congestion, 
municipal and provincial traffic law provisions, the strictness of enforce- 
ment of traffic laws, the licensing system, mechanical conditions of vehicles 
and weather are only some of these variables which vary not only from 
place to place but from time to time. 

It is presently impossible to say that the existence of compulscry in- 
surance in any form increases accident frequency or that the existence of 
some other scheme such as the safety responsibility law decreases accident 
frequency. 

Neither compulsory nor semi-compulsory liability insurance laws can 
be more effective as instruments of public security on the highways than 
are the liability laws in relation to which they operate. 

The traffic accident problem is one of modifying a set of conditions 
already created by the general economy, government policy and public at- 
titudes. Insurance—since it is designed merely to deal with the results 
of those conditions as modified—can therefore not reasonably be expected 
to greatly influence the problem of modifying them. 

The North Dakota Legislative Committee Report of 1950 quotes 
the Massachusetts Insurance Commissioner as saying that the original aim 
of Massachusetts was not the compensation of those injured as a result 
of accidents, but the control of accidents and the promotion of safety. 
Certainly if anybody should claim that the law was enacted as a safety 
measure the objective has not been accomplished. 
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Just within the last three or four years an American judge concerned 
over the number of cases which were dragged through the courts at great 
expense and ended without providing compensation for accident victims 
asked for compulsory auto insurance and vehicle inspection, in preference 
to safety responsibility laws, which he said had failed to curb accidents 
after almost twenty years experimentation; compulsory insurance would 
ensure them compensation, he contended. 


Claims Consciousness 


The Automobile Accident Insurance Act does contain certain features 
which would tend to discourage habitual carelessness. The surcharge 
system, for example, give the Government Insurance Office the right to 
increase the premium payable by an habitually careless motorist. 

It is not possible to present statistical evidence confirming or discredit- 
ing any argument that che Automobile Accident Insurance scheme has 
increased claims consciousness, but it is altogether probable that such a 
result has followed. It is, of course, debatable whether this should be con- 
sidered a defect in the scheme for it is difficult to find any moral argument 
for the proposition that a man who has suffered injuries should nct prose- 
cute his claim with due diligence and recover for himself the utmost that 
the law allows. 

In any event it would appear that the rate level has been kept remark- 
ably low. This is largely due to the simplified system for collecting pre- 
miums and the absence of underwriting profit. This simplified collection 
system, tied up as it is with the issuance of licenses by the traffic authority, 
does, however, restrict to some extent the classification of vehicles for 
rating purposes and it may be as between classes there are groups which 
have been carrying more than their proper share of the total cost. It should 
be pointed out, however, that the type of license required for a vehicle is 
largely governed by the use to which that vehicle will be put, but there 
are within the general license groups sub-groups for insurance purposes. 
Readjustment of rates as between classes is made from time to time as ex- 
perience dictates. 

Allegations from time to time have been made that the general low 
rate structure has largely been made possible by the subsidization of the 
plan by those who buy automobile policies from private insurers. 

This contention arises from the fact that some private insurers still 
find a few customers to whom they sell a full coverage policy (exciuding 
compensation) at a much higher premium than required under the Act. 
In these cases when a loss occurs, the Act requires that such private in- 
surance coverage must be exhausted before a claim can be made under the 
Act. Th amount of subsidization resulting from this private insurance 
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contribution is unknown but is estimated to save less than 5% to the 


A.A.LA. fund. 

The basis of the Act is collective responsibility irrespective of fault 
and liability coverage is supplementary only. At a minimum of cost it 
has considerably reduced the economic waste consequent upon traffic acci- 
dents and is a most important event of the evolution of legislation whose 
purpose is the relief of victims of traffic accidents. 

The following schedule shows the benefits payable under the auto- 
mobile Accident Insurance Act, 1951, but it should be borne in mind 
that changes in both the benefits and the rates will be made effective 
April Ist, 1953. 


SCHEDULE OF BENEFITS 


Comprehensive Coverage provides insurance against direct and accidental loss of, or damage 
to, a vehicle and its equipment, including radio. 

The Insurance Office shall not be liable for any amount in excess of the actual cash 
value of a vehicle at the time loss or damage occurs. In no case shall the amount exceed 
what it would cost to repair or replace the vehicle or any part with material of like kind 
and quality. Due regard will be given at all times to depreciation. 

There is a $100 deductible provision applicable to private passenger cars on all 
comprehensive coverages. The owner is responsible for the deductible portion of the loss 
and the Insurance Office pays for all the damage over the deductible. 


Personal Injury 


Where death caused by a motor accident occurs within 90 days of the accident (or 
within 120 weeks of total continuous disability following the accident) benefits are 
payable as follows: 


For the primary dependent $3,000 
For each secondary dependent 625 


Up to a total of $10,000 for one death 


If the victim is a housewife, and none of the above benefits are payable, $1,000 is 
»ayable to her husband. 

If there is more than one primary dependent, only one can be so classed and the rest 
will be considered secondary dependents when the sum payable is calculated. Each dependent 
then receives an equal share of this total benefit. 

When children aged one year and over are killed, payments are made to the parent 
who was providing for them, as follows: 


t 


1 to 6 years ce EOD 11 years $ 600 
7 years : 200 12 years 700 
8 years 300 13 years . 800 
9 years . 400 14 years . 900 
10 years... 5 500 15, 16, 17 years 1,000 


Where an unmarried person aged 18 years or over is killed and no benefits are 
otherwise payable, the parents are paid $100. 
Funeral Expenses — The sum of $125 is payable in lieu of funeral expenses in all motor 
accident deaths covered by this section, including deaths of children under one year of age. 
Dismemberment Benefits —If dismemberment caused or made necessary by an accident 
occurs within 90 days of the accident, up to $2,000 is payable. The maximum amounts 
payable for dismemberment are specified in the Act, and range from $250 for loss of a 
thumb, to $2,000 for loss of both hands or both feet. 
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The $2,000 is also payable where the accident results within 90 days in permanent 
mental or bodily disability preventing the carrying on of any gainful occupation. 
Supplementary Allowance — Varying sums up to $225 are payable to injured persons 
requiring the attendance of a doctor. These payments are known as supplementary 
allowances. 

Weekly Indemnity — The air of the weekly indemnity is to maintain an injured person’s 
income at a minimum of $20 per week. Naturally, the amount of indemnity necessary 
to do this varies from case to case. 

No indemnity is payable durin 
partial disability it may be paid for 
continue beyond 52 weeks until they total $2,400. 


g the first week after the accident, but in case of 
52 consecutive weeks thereafter. For total disability, 








payments 

Housewives (married women not engaged in gainful occupation) may receive $12.50 

V mz c 1 not engaged in gain ccupation) may receive $12.50 

per week for as long as six consecutive weeks, if they are totally disabled. This is to 
assist in the hiring of any domestic help needed. 


Public Liability 


Every motor vehicle owner and operator who, by a mistake in judgment or 
able to pay for the loss. 








nce, causes bodily injury or death to a person, is | 
Every Saskatchewan motorist is protected against losses of this kind to a limit of 
$5,000 for one person or $10,000 for more than one person injured or killed in any 





One accident. 


Property Damage 






le owner and operator who, by a mistake in judgment or through 





every motor 





negligence, causes damage to the property of others, is liable to pay for the loss or damag 

Every Saskatchewan motorist is protected against losses of this kind to a limit of 
$1,000 in any one accident. A deductible of $100 is applicable in Saskatchewan only 
NOTE — Owners and operators may lose benefits of public liability and property damage 
provisions as claims will not be honored if certain conditions are not observed. Innocent 
victims receive, at all times, protection up to amounts provided by the Act. Owners and 
operators may be required to reimburse the Insurance Office if at the time of the accident 
the vehicle was driven in a prohibited manner. 
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Let’s Compensate - Not Litigate 
By ROBERT S. MARX* 


H W MUCH LONGER shall we try to force an 
automobile-atomic age into a legal pattern cut to fit the horse and bugg 
days of a century ago? Not much longer! The inexorable impact of the 
facts of present day life makes this impossible. Last December the mil- 
lionth automobile fatality was recorded. Since then another million auto- 
mobile casualties have occurred. The highways are crowded beyond 
capacity with swift automobile traffic. 

With or without fault, accidents to life and property are an inevitable 
risk of automobile travel on the highways. Safety measures are good 
brakes but highway accidents are still as inevitable as industrial accidents 
in our shops, factories and mines. 

Since the out-dated damage suit is still the only method of compensa- 
tion for automobile accident damage, our courts are bursting with personal 
injury and property damage claims which cannot be decided for years! 
Recent publicity has brought to public notice the scandalous delay in 
reaching these cases for trial. Chicago was highlighted.* Judge Peck one 
year ago reported a four years’ delay in New York and a backlog of 16,000 
cases.* He said that this was an explosive statistic in terms of the human 
tragedy of the dependents of the dead and of the disabled who could not 
secure either justice or compensation under our present system for four 
long years. 

The methods proposed to break this log jam would at best only serve 
to reduce the time by one year. The average delay throughout the coun- 
try in larger centers of population, where the need is greatest, is from two 


* Nichols, Wood, Marx & Ginter, Cincinnati, Ohio. 

1 Accident Facts, National Safety Council, 1951; What’s Wrong with our Streets and 
Highways, General Motors Better Highway Awards Fact Book, 1952. 

2 Life Magazine, November 10, 1952, p. 126. 

3 Peck, Pillar of Justice, Presiding Judge, Supreme Court, N. Y., App. Div., Ist 
Dept. (address to members of the bar and casualty insurance companies,) January 14, 
1952, 1: “(The delay) is a measure of court failure, in one important field of litigation, 
and of public suffering. A shaming and explosive document could be written, but it 
should not require a recording of case histories to impress upon our minds the human 
tragedy of families deprived of their breadwinner, men and women suffering incapacitating 
injuries, saddled with medical expense, their earnings cut off or curtailed, and denied 
recourse to the courts for the redress of their wrongs for four long years. There is stark 
demonstration that justice delayed is justice denied, and it should hang heavy on the 
conscience of every one of us.”’ 
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to three years. The courts and the personal injury system are as inadequate 
as the highways to carry the load placed upon them by the motor vehicle. 

The inexorable impact of events today has also been felt by the liability 
insurance world, which has come to realize that the present system of 
liability insurance must be changed. Rising costs of property damage, 
increased verdicts and the inflation of all items involved have sharply cut 
the profits of the liability insurance business.* Higher premiums for 
liability insurance will not solve the problem of vanishing profits. There 
is no sound actuarial basis upon which insurance companies can determine 
their ultimate exposure for losses under the present system of unlimited 
liability. No one can calculate jury verdicts with actuarial accuracy. The 

y jury 
present high premiums will make it more difficult to sell coverage. Coupled 
with the danger of being priced out of the market is the further danger 
that the high and ever higher premiums charged in an effort to keep “‘heads 
above water’’ will cause a dangerous public reaction. The public will not 
stand ever-increasing premium charges. 

For these and many other reasons, farsighted legislators and progres- 
sive insurance executives are now searching for a modern system of com- 
pensating the victims of automobile accidents which will yield a profit 
to the insurance companies and do away with the gamble and delay of 
litigation. Impartial students of the problem are rapidly reaching the 

6 
conclusion that the only sensible solution of the present day problem is to 
compensate, not litigate. 

Compensation in place of litigation is desirable from every approach. 
From the standpoint of the insurance company interested in the assurance 
of profitable business, it is highly desirable. Compensation according to 
fixed schedules of indemnity will enable insurance actuaries to calculate 
with reasonable certainty premium rates which will yield a fair profit. 
Since all compensation plans contemplate that all automobile licensees 
will be covered by such insurance the field of coverage will be definitely 
determined and enlarged. The experience gained in writing Workmen's 
Compensation Insurance can be utilized to improve and better any plan 

4From their own figures, casualty companies have been losing large amounts on 
automobile liability business. A press release issued August 11, 1952, by the National 
Bureau of Casualty Underwriters states in part: ‘“The insurance companies don’t like to 
have to seek higher rates. They would prefer it if they could keep rates down, because 
that would mean fewer accidents and fewer claims to be affected by inflationary costs. 
Proof of this is quickly found in the fact that since 1946, when rates began to rise, the 
stock companies’ underwriting losses from automobile liability insurance have reached a 
total $200,000.000. In 1951, when stock company losses amounted to $100,000,000 
accidents caused by insured motorists cost the companies that much more money in 
incurred losses and expenses than they received in premiums for automobile liability 
insurance. However, the companies will welcome the opportunity to reduce rates whenever 
and wherever improved experience permits them to do so.” 

See also, Force, Auto Business Has Toughest Year, National Underwriter, June 27 
1952. 


[ 63] 











for automobile compensation. The insurance world can make a very real 
contribution by cooperating in the drafting of a workable plan of com- 
pensation insurance which will be non-monopolistic and competitive. On 
the other hand, an antagonistic attitude toward any such plan on the part 
of private liability companies could only have unfavorable results. 

The compensation plan would help all agencies connected with social 
welfare. The uncompensated injury from automobile accidents now con- 
stitutes a burden estimated in hundreds of millions of dollars annually. 
This burden falls upon hospitals, charitable and welfare agencies. Under 
the compensation plan insurance would take care of this burden. 

The victim of an automobile accident is, sooner or later, everyone 
who travels the highway. A successful automobile trip is a series of avoided 
accidents. Eventually, everyone incurs damage to himself or to his auto- 
mobile. When such damage occurs, the victim should receive compensa- 
tion without the necessity of litigation to recover for loss or damage. 

The automobile owner and driver will welcome a plan of compensa- 
tion insurance which frees him from the necessity of litigation and assures 
compensation to his victim or to himself. 

The public, which is concerned with the administration of justice, 
will be important beneficiaries of any plan of compensation insurance 
which radically reduces personal injury litigation. From seventy-five to 
ninety per cent of the time of the courts is now consumed in a hopeless 
effort to hear the thousands of personal injury cases which clog the dockets 
and take up most of the time of our entire judiciary machinery. The 
gain which will result from freeing the courts of this burden is incalculable. 


Compensation Insurance Is Not New Or Untried 

Compensation insurance is not new. It has been in successful operation 
for nearly half a century. Compensation insurance was accepted in Europe 
prior to its adoption in the United States. Before 1910, the prevailing 
system with respect to industrial accidents was to compel the injured 
workman to litigate with his employer. It was the same liability system 
that is now in force with respect to automobile accidents. The abuses and 
evils inherent in this system brought about agitation by labor and the 
public for compensation insurance. Such insurance has supplanted the 
liability system in every state in the Union and has been in successful op- 
eration for more than a quarter of a century.*° No one today would change 
back to the system of employer’s liability. Granted the need for improve- 
ment of Workmen’s Compensation Insurance and for increased schedules 
of compensation, there can be no question about the fact that it is a tried 
and proved plan of insurance. 


* The plans in effect vary. Ohio and six other states use a monopolistic state fund. 
while in the rest, insurance is written by private carriers, alone, or in competition with 
state funds. 
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There is no question that a similar plan can be adapted to compensate 
victims of automobile accidents who suffer death, personal injuries or even 
property damage. The Council for Research in the Social Sciences of 
Columbia University under a grant from the Rockefeller Foundation made 
a careful, thorough and actuarial study of whether compensation insurance 
could be successfully applied to death and personal injury resulting from 
automobile accidents. The results of this study were published in 1932.° 
The conclusion of the Committee was that such a plan was practicable 
and advisable and the framework of such a law was included with the 
report.’ Within the past year the Law School of Yale University has re- 
examined the factual basis of the Columbia report and reached the con- 
clusion that said report is basically as sound today as it was twenty years 
ago.* 

In 1946 the Province of Saskatchewan, Canada, adopted a compensa- 
tion plan for automobiie accidents applicable originally to death and 
personal injuries.? Successful experience caused the Province to extend 
the plan to property damage. This compensation plan has now been in 
operation for six years. There can be no denial of the fact that the plan 
has worked.’® It is not the purpose of this article to defend the Saskatch- 
ewan plan or to propose its adoption in the United States. I call attention 
to the Saskatchewan plan at this time primarily to show that the applica- 
tion of the principles of compensation insurance to the field of automobile 
accidents is not theoretical, experimental or untried. Whatever the merits 
or demerits of the Saskatchewan plan, it has now been in practical opera- 
tion for a period of six years and is apparently satisfactory to the auto- 
mobile owners and people under its coverage. 


6 Report by the Committee to Study Compensation for Automobile Accidents to the 





Columbia University Council for Research in the Social Sciences. (1932). 

* Ibid, p. 237. The principle adopted is as follows: “Sec. 2. Owner to pay compen- 
sation: Every owner of a motor vehicle shall pay compensation for disability or death 
from personal injury caused by the operation of such motor vehicle, without regard to 





fault as a cause of injury or death. . . ."’ (Exclusions follow). 

See also, Grad, Recent developments in Automobile Accident Compensation, 50 Col. 
L. Rev. 300 (1950) 

8 James and Law, Compensation for Auto Accident Victims: A story of too little 
and too late, 26 Conn. Bar Journal 70 (1952) 

® Saskatchewan, Report of Special Committee on the Study of Compensation (1947) 

10 An analysis of premium schedules and experience in Saskatchewan is beyond the 
scope of this article. Scheduies of compensation are low, and the density of traffic is not 
comparable to congested American areas. However, it should be noted that the premium 
rates in Saskatchewan are also low in comparison to liability insurance rates in the United 
States. bviously, increased indemnity and higher premium rates would be necessary in 
this country. See, in this connection, Research Report on the Saskatchewan Plan, to the 
Motor Vehicle Accident Committee, Legislative Council, State of Wisconsin, 1952. We 


can profit both by achievements of Saskatchewan and its experience in attempting to 





evolve a plan suited to our own needs. 
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The Litigation System Is A Tried and Proved Failure 


A century ago highway accidents were limited to horse-drawn vehicles. 
They were few. The slow pace at which the accident occurred made it 
feasible to determine fault according to the crude rules of the common 
law. The facts of our swiftly moving life today preclude this possibility. 
Accidents occur in a split second. They are sudden, unforeseen, over in a 
flash and in 95% of the cases it is impossible to say who was at fault. 
Fault, which is at the theoretical bottom of liability, is largely fiction. 
Every claim agency and every lawyer knows this. The result in most of 
the automobile accidents tried in court is speculative. Who wins depends 
upon both the vagaries of the trial and the vagaries of the jury. The 
amount of the verdict is equally speculative. It is frequently too big or 
too low. There is no standard upon which juries base the amount of 
their verdicts. 

The gamble inherent in the personal injury case is so well known and 
has been so fully developed in prior discussions of this subject that, for 
present purposes, it is'assumed, without further discussion.’* However, the 
litigant is subject not only to the trial hazard but to an unreasonable 
delay in learning his fate. This delay, previously discussed, amounts in 
many cases to a complete denial of justice. The delay in reaching the case 
for trial is multiplied by the additional delay of appeal and error proceed- 
ings, to intermediate appellate courts and to courts of last resort. Added 
to these delays is the expense involved in printing records, briefs and court 
costs, all of which show the inflationary trend. 

Recovery under the liability system is not compensation to the victim 
because it is customary for lawyers to handle these cases on a contingent 
fee basis, which takes away from the injured party twenty-five to fifty per 
cent of his gross recovery. The contingent fee is one of the handmaidens of 
the liability system, without which it does not operate. The above is 
true with respect to the victim of an automobile accident who is able to 
sue a solvent defendant. However, thousands of accident victims can 
recover nothing under the present system. The defendant may be in- 
solvent or financially irresponsible. His assets may hidden or transferred. 
In such cases, not even a handsome contingent fee will induce a lawyer to 
spend his time suing a worthless defendant. Thousands of accidents are 
caused by defendants who are immunized from suit.'* Despite all that has 


11 For a fuller discussion of this topic, see Marx, Compulsory Compensation Insurance, 
25 Col. L. Rev. 164 (1925). 

12 Immune drivers may include governmental agencies, who today own a large number 
of motor vehicles of many kinds; hospital and charitable organizations; spouses and 
children; and the master, in cases where it cannot be proved that the servant was in the 
course of his employment. In a slightly different sense, the family car doctrine and 
the doctrine of contributory negligence lead to many more immune drivers. 
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been done to compel the reporting of accidents, many accidents are caused 
by unknown drivers. The “‘hit'and run”’ accident is a classic illustration. 
The difficulties and evils of the liability system are so well known 
that further discussion here is unnecessary. The multiplication of acci- 
dents has multiplied the evils of the system and emphasized its failure. 


Liability Insurance, Whether Voluntary or Compulsory, Is No Solution 


In the United States it is customary for careful and financially respon- 
sible automobile drivers to carry insurance to protect them from liability 
in the event of an accident. The financially irresponsible motorist usually 
carries no insurance. To remedy this situation Massachusetts adopted a 
plan of compulsory insurance under which all licensees in Massachusetts 
must carry liability insurance with the standard $5,000/$10,000 limit or 
post security with the proper state authority. 

The Massachusetts plan has the advantage of eliminating financial 
irresponsibility. It has the disadvantage of increasing the evils of the per- 
sonal injury liability system. Liability insurance does not insure compensa- 
tion to the victim. It insures protection to the alleged wrong-doer.. It inter- 
poses an insurance company between the wrong-doer and the victim. This 
may make recovery by the victim more difficult but, at the same time, the 
victims and juries know that there is an insurance company involved in 
the defense which may make it easier to obtain settlements or verdicts. 

If we assume that it is better for every automobile licensee to be in- 
sured, we must also acknowledge that there is nothing in the Massachusetts 
experience to indicate that liability insurance is any solution of the social 
problem arising from damage due to automobile accidents. The courts of 
Massachusetts are proportionately as crowded as those of New York and 
Chicago. The accident victim must still undergo not only the delay but 
the hazard and speculation of ‘trial. The contingent fee still takes its toll 
from the automobile victim. Insurance rates are high. Profits are small 
or negligible. The trend of accident increase is only slightly less than that 
of other states which do not have compulsory insurance. 

Generally speaking, it seems to be the consensus of opinion that com- 
pulsory liability insurance as applied in Massachusetts has served to prove 
that liability insurance is not a satisfactory or helpful answer to the 
pressing social problem caused by automobile fatalities and injuries.** 


13 For a partisan list of objections to the Massachusetts law, see Compulsory Liability 
Insurance: An Old-Fashioned Idéa Exploded, Association of Casualty & Surety Companies. 
And for a non-partisan treatment of this and other plans, see The Problem of the Unin- 
sured Motorist (A report to the New York Superintendent of Insurance), New York, 
1951. 
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Financial And Safety Responsibility Laws And Impounding 
Acts Are Disguised Compulsion 





Approximately twenty-five years ago, it was realized that the volun- { 
tary liability insurance system was completely inadequate to protect the 
public against automobile losses. On an average, more than fifty per cent . 
of the motor vehicles on the highway were driven by uninsured motorists. 
Experience indicated that recovery for loss occasioned by an automobile 
driver who did not have insurance was impracticable or impossible. The 
casualty companies were opposed to compulsory insurance, yet realized 
the necessity for increasing public protection. To meet this problem, the 
so-called financial responsibility and safety responsibility laws were 
adopted. 

The financial responsibility laws generally provide that after one acci- 
dent, 1f a judgment ts obtained against the motortst which is not satisfied, 
such motorist shall not drive again until he furnishes proof of his financial 
responsibility by depositing security or showing liability insurance with 
the usual $5,000/$10,000 limit. Such laws do not come into operation 
until final judgment. During the interim a financially irresponsible motor- 
ist may drive without insurance and may have additional accidents. The 
victims of such accidents are helpless. 

The failure of such laws to adequately protect the public led to the 
enactment of so-called safety responsibility laws. Such laws are a mis- 
nomer as they relate to financial responsibility and not to safety. They 
provide that after an uninsured motorist has had one accident he may 
not drive until he furnishes proof that he has secured his financial respon- 
sibility for any judgment arising from that accident by an appropriate 
deposit or showing liability insurance in the usual $5,000/$10,000 limit. 
I shall not describe the provisions of these various laws in detail. Suffice 
to say that they are of little assistance to the victims of the first accident. 
The motorist is not only permitted the so-called ‘‘first bite’’ but in case 
no action is instituted in respect to the first accident or a release is obtained 
from the victim, he may even have a “‘second bite’’ without providing 
financial security.** 

It is clear that the intent of the above acts to compel the offending 
motorist to take out liability insurance. The claim that this is voluntary 
is patently fallacious. The hope is that the compulsion of these acts after 
an accident will induce all motorists to take out insurance before an acci- 
dent to the end that we would then have one hundred per cent of all 
motorists covered by insurance. However, the acts have not worked this 
way, and a very large percentage of the motoring public are still uninsured 
and judgment proof. 


14 For a somewhat critical evaluation of these laws, see The Problem of the Uninsured 
Motorist, supra. 
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The impounding acts approach the problem from a different angle. 
Under these acts, after an accident, the car is impounded by the police and 
held until the damages are satisfied and the motorist cannot drive again 
until he furnishes the necessary security. Aside from the basic injustice of 
depriving an owner of his automobile, regardless of any finding of fault, 
the acts provide no compensation for the accident victim. By the time 
judgment is obtained, even the value of the impounded car will have de- 
preciated. Practically all of these cars are covered by a mortgage, which 
is a first lien. When the car is sold and the mortgage, storage and other 
costs are deducted, the residue is insufficient to cover the damage done by 
the impounded car. 

‘The most that can be said is that the above acts are a piecemeal at- 
tempt to patch up the open wounds of the present liability system. They 
recognize the problem but fail to solve it in any comprehensive way. The 
purpose of these laws is to compel insurance and yet leave the voluntary 
system in effect. If compulsion is good after an accident, it is far preferable 
before an accident. The philosophy of these laws is ample justification for 
a plan which comes into effect before an accident and which will insure 
compensation to the victim of every accident. 


The Unsatisfied Judgment Laws Are Mere Pallatives 


Several provinces in Canada and two states have adopted unsatisfied 
judgment laws. These laws are intended to enable a plaintiff who has 
recovered a judgment against a motorist which he cannot collect by the 
ordinary processes of law, to have his judgment paid out of a fund set up 
under the provisions of the law. The laws vary. In New Jersey the fund 
is derived (effective 1954) from a fee of $1 on insured auto owners and 
$3 on uninsured auto owners. The higher fee is supposedly intended to 
induce the uninsured to obtain coverage. The North Dakota fund is 
derived from an assessment on all owners equally. The New Jersey fund 
is to be administered by the insurance carriers, while in North Dakota it 
is administered by the state. 

The purpose of these laws is to provide another patch to cover the 
sore of the helpless victim who secures a judgment which he cannot col- 
lect. It is subject to many criticisms. First, it requires that the claim be 
pursued to judgment, which involves all of the delays and difficulties of 
our present liability system. Second, its operation is subject to all kinds 
of collusion between the plaintiff and defendant. The burden of such 
collusion or fraud is placed upon the fund and hence upon solvent or 
responsible motorists or drivers. While provision must be made in any 
plan for the damage done by unidentified drivers or criminal violators, 
under an adequate compensation plan this would be handled in the same 
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manner as the payment of compensation, without the necessity of pur- 
suing the claim through litigation to judgment.*® 


Compensation Insurance 


Before an automobile can be driven upon the public roads, a license 
must be obtained from the state. Before a driver can operate an auto- 
mobile he, too, must have a license issued by the state. Before a resident 
of Massachusetts can operate his automobile, he must give evidence of his 
financial security by the deposit of securities or proof that he has liability 
insurance. Before a minor in New York State can operate an automobile 
he must prove that he has given financial security or taken out insurance. 

Before a taxicab can be operated, most states require that the taxicab 
owners provide adequate liability insurance. Before inter-state carriers 

can operate upon the public highways they are required to have adequate 
liability insurance. These laws are compulsory; they apply to everyone 
within the class. They are valid. 

The precedent of the above laws applies to compensation insurance. 
My proposal is to condition the license to drive an automobile upon the 
owner having compensation insurance meeting the standards set forth 
by law. 

Such compensation insurance would cover all death and personal in- 
juries caused by the operation of a motor vehicle upon the public highways. 
The question of property damage may be reserved for later consideration. 
The social need for compensation insurance is based upon the fatalities 
and personal injuries occasioned to the body politic by the automobile. 

The amount paid by way of compensation for death or injury should 
be determined by fixed schedules. Our long experience with Workman's 
Compensation Insurance enables us to determine comprehensive and ade- 
quate schedules. In many states the sums provided by the present Work- 
men’s Compensation laws need revision. This is a matter of public 
policy and actuarial detail. It has been argued that it is easier to determine 
proper compensation for injured workmen who have a definite wage than 
it is for injured housewives or children who have no definite earnings. 
This difficulty can easily be overcome by providing a fixed amount per 
day for a determined number of days of disability, according to age and 
earning capacity. Medical expense, hospital bills, surgical bills, funeral 
bills and similar charges would be on the same basis for wage earners and 
non-wage earners. 








1° Some type of fund will be necessary even under a compensation plan, in order 
to provide for cases involving hit and run accidents, et al. It could be administered by 
private insurers, in much the same way as under the New Jersey law. Whether the 
premiums necessary to support it would come from the general public, in the form of a 
grant by the state into this privately administered fund, or by a registration or license fee 
tax on all drivers, is a matter of policy which need not be determined at this time. 
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Payment would be made upon proof of an accident and disability 
covered by the act after a reasonable waiting period, and without regard 
to fault. 


Payment of Compensation Without Regard to Fault Is 
Legally, Socially and Morally Justified 


Payment of compensation without regard to fault is fundamental. 
It is the basis of any program for compensation insurance. Forty years 
ago it was argued that if an employee carelesssly stepped into an opening 
in the shop where he worked or got his hand cut off by careless contact 
with a band saw that he should not be compensated, because it was his 
own fault. There were many answers. First, the assumption of fault 
was a debatable question, which only the whim and caprice of a jury 
would determine. Second, it was not the “‘fault’’ of the workman that 
he had to earn a living and his living required him to be in contact with 
dangerous machinery. Third, there was an inevitable risk of injury no 
matter how careful he was. Fourth, the social problem resulting from the 
presence of a crippled workman was the same no matter how the injury 
occurred. 

Without repeating all the arguments then made, it is sufficient to say 
that they were convincing to the courts and to the public. Compensation 
insurance for injured workmen without regard to fault became the law 
of the land. No one today believes it legally or morally wrong to pay an 
injured workman because perchance his injury was caused by carelessness. 
Experience also establishes that workmen do not stick their hands into a 
buzz saw because they receive compensation without regard to fault. 

Similar reasoning justifies payment of compensation for automobile 
injuries without regard to fault. It is morally right to provide compensa- 
tion for the injured victim. It is necessary to use the highways and to 
use automobiles in order to earn a living and enjoy life today. This has 
created an inevitable hazard of injury. No motorist can be careful every 
second. The crippled pedestrian or disabled motorist presents the same 
social problem, whether his injury was caused with or without fault. 
Further, it is impossible to determine fault as such. 

There is no color camera present to determine whether a motorist or 
pedestrian proceeded on a red or green light and the disputed question is 
not resolved until years later when the memory of the witness is dim. 

There is nothing new or shocking about the payment of compensa- 
tion for automobile injuries without regard to fault.'® A large percentage 


16 The liability system has proved so unsatisfactory and expensive that many insurance 
company claim agents now make settlements without regard to fault in close cases wherever 
the claimant will accept a figure comparable to what he would receive under compensation 
insurance, and only compel him to litigate when his demands are excessive. Such claim 
agents find it cheaper to dispose of the claim in this manner even though there may be 
no fault, rather than to litigate. 
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of all Workmen’s Compensation cases are now due to automobile acci- 
dents. In these cases the injured workman is paid automatically and with- 
out regard to fault. If a taxicab driver, allegedly negligent, kills a pedes- 
trian and injures himself and a passenger, the taxicab driver will receive 
Workmen’s Compensation regardless of fault—-whereas the passenger 
and the dependents of the dead pedestrian will have to take their chances 
on a long delayed recovery under the present litigation and liability system. 
We have many instances in the law of strict liability without regard to 
fault.?7 

The insurance companties have recently issued policies providing for 
medical payments without regard to fault. For a small additional premium 
an automobile owner can secure a medical payment clause which provides 
that the insurance company will pay all persons injured in an automobile 
accident promptly and without regard to fault, certain medical expenses, 
hospital bills, etc., up to a fixed limit. All types of accident insurance pay 
indemnities in case the insured meets with an accident without regard to 
fault. Collision insurance is payable to the owner without regard to the 
fact that the damage to his car may have been due entirely to his alleged 
““fault.’’ It is interesting to note that the Saskatchewan law is called an 
“‘Accident Insurance”’ law. 

It is true that the compensation paid without regard to fault may seem 
relatively small alongside of jury verdicts for similar injuries. At the 
same time, excessive verdicts may impoverish the defendant, who would 
be protected under the compensation plan from suit for ‘‘ordinary negli- 





gence.” 
The Columbia University study established that the payments under 


the proposed compensation law would, on the average, be equal to or 
greater than the net recovery made by the injured in litigated cases after 
deduction of court costs and attorney fees. Further, such recovery would 
be paid with certainty and promptness instead of after years of delay. The 
same study established that such payments would be greater than settle- 
mets obtained by litigants who did not wait out trials; also, that com- 
pensation would be paid in every case, whereas, the vast majority of claim- 
ants receive nothing under the litigation system. 

Compensation Insurance Should Be A Prerequisite To A License 

Most of the objections to compensation insurance have been based 
upon the fact that motorists would be compelled to obtain insurance be- 
fore being permitted to drive. It is axiomatic that any plan of compensa- 
tion insurance should provide complete protection. One of the most bene- 


17 See the Restatement, Torts, Sec. 519, which imposes absolute liability for ultra- 
hazardous activities, and Sec. 520. Absolute liability has been imposed upon storers of 
explosives, keepers of wild animals, etc., on the theory that the act, while legal, exposed 
the public to a certain degree or risk. Cf. the automobile situation. 
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ficial objects of the proposed program of compensation insurance is to 
eliminate uncompensated loss for death or disability, due to the operation 
of automobiles. We wish to guard against the failure of the voluntary 
systems under which prudent and responsible motorists carry insurance 
and irresponsible motorists do not. 

There is nothing un-American in compelling people who wish to 
drive high-powered and potentially dangerous vehicles upon the highway, 
to protect the public from injuries which may result therefrom. As 
previously stated, we have long compelled public vehicles to carry in- 
surance. The financial and safety responsibility laws are compulsory after 
the first accident. The New York law with respect to minors is compulsory. 
Driver’s license laws are compulsory. Laws requiring automobiles to be 
tested for safety are compulsory. Registration of automobiles is com- 
pulsory. Certain safety measures are compulsory. 

The objection to compulsion is without merit. It is motivated by fear 
on the part of the insurance companies that if everyone is required to carry 
insurance, it will be necessary for the state to regulate rates and to assign 
risks. There is no reason to fear that state supervision or regulation of 
rates will not operate fairly and reasonably to protect the public from un- 
reasonable charges and the insurance companies from confiscatory rates. 

Competition between insurance carriers will ordinarily bring about 
reasonable rates. There is now considerable regulation and supervision of 
rates by various states. When the railroads and public utilities were first 
subjected to the ratemaking provisions of the Interstate Commerce Com- 
mission and other public utility laws, there was great fear that the powers 
of these bodies would be exercised arbitrarily and unfairly. None of these 
fears has been realized. In fact, the public utility bodies generally make 
certain that the rates yield a fair return on the value of the properties in- 
volved. There is every reason to believe that the various State Insurance 
Superintendents and Commissioners would protect the insurance com- 
panies and make certain that the rates were fair and yielded a reasonable 
profit. 

With reasonable cooperation on the part of private insurance com- 
panies, there is no reason to fear the establishment of a state fund. It was 
the antagonistic attitude of the employers’ liability insurance companies in 
Ohio and a few other states that caused these states to establish state funds. 
This attitude no longer exists and we look with confidence to constructive 
statesmanship and cooperative planning by the insurance companies to 
help develop a compensation law which will solve the public need. 

The problem of undesirable risks may also call for state supervision. 
Any compulsory plan will require an examination into the fitness of cer- 
tain persons to operate automobiles upon the highway. Whether such per- 
sons are desirable licensees must, in the final analysis, be determined by the 











public administrative tribunal. That is done now. No change will be 
necessary. If a motorist’s application for insurance is rejected by a private 
company and he is deemed fit to receive insurance, the risk would be as- 
signed in accordance with an assigned risk plan. The pattern for the 
handling of risks is now in operation and the situation under compensation 
insurance would not be substantially different from what it is now under 
liability insurance except that undesirable risks would gradually be elim- 
inated. 
Exclusions 


No arbitrary decision need be reached at this time with respect to 
wilful and criminal wrongdoing. It is immaterial to the individual 
or by a drunken driver, who was running amuck. His injury and loss 
are the same. The victim should receive compensation under any plan of 
compensation insurance. However, in the case of the willful and criminal 
wrongdoer, it may well be that he should remain subject to suit at common 
law, while the motorist, whose accident is not caused by willful and 
wanton misconduct, should be free from suit.1* The fact that a willful 
or criminal violator remains subject to suit will give extra compensation 
to the victim and may act as a deterent to the violator. 

It will be impossible for the victim of a “hit and run”’ or unidentified 
driver to recover from an insurance carrier. Hence, it will be necessary 
to require a contribution by all insurance carriers to an administered fund 
out of which the victim of the “‘hit and run”’ or unidentified driver, can 
be paid compensation according to the fixed schedules of the law. 


Accident Prevention 


Compensation insurance is not primarily intended to prevent acci- 
dents but to meet the social problem caused by more than a million casual- 
ties each year. However, the claim has been advanced that if compensa- 
tion was paid to faulty and faultless alike, accidents would increase. Ex- 
perience proves the contrary to be true. Under Workmen’s Compensation, 
where careless workmen receive the same award for injuries as careful work- 
men, the accident rate has decreased. This is due to safety measures based 
upon the experience of all accidents. In Saskatchewan, the right to com- 
pensate has not induced anyone to carelessly or deliberately risk injury to 
himself or to his car. Merit rating and increased premium charges to the 
accident-prone motorist will help reduce accidents. The liability of the 
motorist for willful, wanton, or criminal conduct will be unchanged. 





1S This is the requirement under Ohio’s Guest statute, O.G.C. 6308-6. By limiting 
actions by guests against passengers to cases involving willful or wanton misconduct, such 
suits have virtually been eliminated. In case a workman is injured by wanton negligence 
of an employer some states (Ohio, et al) provide that awards may be increased by as 
much as fifty per cent and collected from the employer. 
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Better accident reporting will aid in determining the cause of accidents, 
and will lead to better measures for safety and increased protection for the 
public. While no one expects to eliminate the risk of accident, there is good 
reason to believe that compulsory compensation insurance will furnish a 
foundation for better control and more scientific correction of causes lead- 
ing to accidents. 


Savings Resulting From Compensation Insurance 


A statewide requirement for compensation insurance and the elimina- 
tion of practically all personal injury litigation will result in substantial 
savings. A very large portion of the premium now paid for liability in- 
surance goes for legal expenses. Of course, it will still be necessary to in- 
vestigate claims but the investigation will be largely concerned with dam- 
age. The question of liability—negligence—fault, which consumes so 
much time and expense at present will be largely eliminated. Since pay- 
ment will be made to practically all claimants upon establishment of their 
claims without litigation, the expense of going to court will also be elim- 
inated. The heavy legal expenses, court costs, witness fees, record fees, 
printing, appeal and error will be saved. 

The payment of losses according to definite and fixed schedules and 
the ability to determine expenses should result in premium rates which 
will more accurately forecast profits than can be predicted under the present 
system. 

The danger due to high jury verdicts, and the ever increasing cost of 
settlements, in which must be included the plaintiff's attorney fee, will 
also vanish. 

Premium Rates 


It is not within the scope of this article to discuss the cost of compen- 
sation insurance. This is an actuarial problem to be worked out with 
precision and will necessarily be different with respect to different states 
and localities. It will depend upon the benefits provided by the compen- 
sation law and the accident rate and many other factors. 

However, it is appropriate to state that calculations have been made 
upon the examination of various scales of benefits and from these calcula- 
tions the conclusion can be drawn that compensation insurance upon a 
statewide basis can be underwritten at a profit for a premium cost no 
greater than the present cost of liability insurance and with a strong 
probability that the premium cost would be lower than present liability 
insurance rates. In this connection, we have a number of guides. In many 
states we know the number of automobiles in operation, the number of 
fatal accidents, the number of non-fatal accidents and the number of in- 
juries and whether serious or otherwise. We know the accident trend. We 
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also know the average cost of each fatality and the average cost of settle- 
ments for personal injuries. We have comparable Workmen's Compensa- 
tion figures with respect to automobile accidents occurring to the work- 
men and compensation under existing Workmen’s Compensation laws. 
We have the insurance companies’ statistics relative to their costs and ex- 
periences. From all of this information rate schedules can be determined 
and revised in accordance with experience and the operation of the program. 

The insurance companies can make a real contribution by working out 
proposed policies, schedules of indemnity and indicated premium rates for 
public discussion and consideration.'® It is the earnest desire of all who 
seek a workable solution of this problem that this be done.*® The public 
welfare, as well as self-interest, will be best served when this is done. 

A number of legislatures will shortly have this matter under con- 
sideration, and unless the private insurance companies come forward with 
a concrete plan to end the evils of liability insurance and to substitute a 
workable plan of private compensation insurance, public pressure will com- 
pel that something be done by the state on its own account to meet the 
needs of its citizens. 


19 Professor Albert A. Ehrenzweig of the University of California has suggested that 
insurance companies could put a compensation plan into effect of their own volition, 
without the necessity for legislation. In order to accomplish this on a purely voluntary 
basis, companies could write an ‘“‘alternative loss insurance’’ clause in the standard liability 
policy. When an accident occurs, the injured person would then be given the alternative 
of pursuing a liability claim, or accepting fixed payments under the loss insurance clause, 
which benefits would be paid regardless of fault. This proposal, not yet reduced to book 
form, was the subject of a seminar at the University of Cincinnati, November 12, 13, 
and 14, 1952. A detailed examination of the problem as Professor Ehrenzweig sees it 
appears in the Cincinnati Enquirer, November 16, 1952, page 6 (News Section). 

20 The criticism of the compensation systems in Report on Problems Created By 





Financially Irresponsible Motorists, by Association of the Bar of the City of New York 
(1952) p. 11, is not valid. It is a statement of alleged difficulties to be encountered in 


the administration of compensation insurance. Analagous difficulties were met and over- 
come in establishing Workmen’s Compensation Insurance. Certainly the American genius 
which can split the atom is quite capable of devising means and methods to cope with 
what may be the somewhat different difficulties involved in setting up automobile compen- 





sation insurance. 
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Insure The Driver Plan 


By DONALD KNOWLTON * 


I. HISTORY AND BACKGROUND. Some ten years ago, we in New 
Hampshire gave considerable thought to a plan of furnishing automobile 
liability insurance on the driver of the car rather than on the automobile. 
While this plan had appeal to many people, it encompassed such a radical 
change in the present method that we encountered great difficulty in getting 
the technical assistance necessary to determine whether or not it was work- 
able. Consequently, we decided to draft a bill and present it to the 1949 
session of the New Hampshire legislature in order to establish a forum at 
which arguments both pro and con could be received. Well attended 
hearings were held before a joint committee of the House and Senate 
commencing April 5, 1949. The legislature then referred the bill to an 
Interim Commission. This commission held several hearings and was con- 
tinued by the 1951 session of the legislature. While the commission made 
no report, the 1951 legislature just prior to adjournment referred the gen- 
eral subject to the legislative counsel. 


II. DESCRIPTION OF PLAN. Two types of coverage would be pro- 
vided which were called an Operator's Personal Automobile Liability 
Policy and an Owner's Protective Commercial Automobile Liability Policy. 


Operator’s Personal Automobile Liability Policy. This policy would 
be issued to all drivers and owners of private passenger motor vehicles. It 
would provide full coverage to the insured and to any person operating 
or having control or possession of a motor vehicle owned by the insured 
with his express or implied consent. It would also provide that coverage 
for the named insured shall be excess insurance over any other valid and 
collectible insurance, and that coverage for any person other than the 
named insured shall apply only where there is no other valid and collectible 
insurance. In other words, this policy will cover the policyholder while 
operating any private passenger car, and if he owns one or more auto- 
mobiles, it will cover the operation of those automobiles by any other per- 
son except that if such other person has an operator’s policy, that policy 
will furnish the primary coverage. Persons owning a car who do not 


* Insurance Commissioner, State of New Hampshire. Memorandum submitted to 
the Casualty and Surety Committee of the National Association of Insurance Commis- 
sioners, June 23, 1952. Adopted as a report of the Committee and received by the 
Association. Proceedings of N.A.I.C. 1952, pp. 606-611. A special subcommittee was 
appointed to explore the subject. 
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operate one may buy this policy which will furnish primary coverage for 
persons from other states operating the car and for liability due to the 
defective condition of the car. The same basic limits for coverage will be 
required as at present. The coverage will be extraterritorial and cover on 
and off the highway. 

The legislation offered in New Hampshire was on a compulsory basis, 
and we believe the operation of the plan would not create the usual ob- 
jections to compulsory insurance. However, the plan could readily be 
adopted on a non-compulsory basis with a strong financial responsibility 
law such as exists in most of the states. 

Under the New Hampshire plan, each operator must show proof of 
financial responsibility before he is issued a license, and every owner of 
a motor vehicle must show proof of financial responsibility before his 
vehicle can be registered. As to vehicles other than commercial, proof of 
financial responsibility given for the purpose of obtaining an operator's 
license is sufficient to cover the ownership of the car and can of course be 
furnished by presenting an Operator’s Personal Automobile Liability 
Policy. 

The mechanics for furnishing insurance can be made quite simple. 
The insured would be required to execute a uniform application blank 
which would be presented to his insurance agent and contain sufficient 
information to enable the agent to determine the proper coverage and rate. 
The policy would then be issued together with a certificate which the in- 
sured would present to the Commissioner of Motor Vehicles as proof of 
financial responsibility. 

Owner’s Protective Commercial Automobile Liability Policy. This 
policy would be issued to the owners of commercial motor vehicles which 
are defined as any motor vehicle other than a private passenger car, in- 
cluding those owned by automobile dealers, repairmen, and junk dealers 
and all automobiles rented for public hire or cars owned by a person or 
corporation furnished regularly to employees other than domestic, for 
business use. It would provide coverage to the insured and to any person 
operating or having control or possession of a commercial motor vehicle 
with his express or implied consent. Such coverage would be primary in- 
surance over any other valid and collectible insurance. In other words, 
a commercial motor vehicle would be insured much as it is today except 
that under the law proposed in New Hampshire, the owner of a com- 
mercial motor vehicle would be made liable for negligence in the operation 
of such vehicle on the owner's business or otherwise by any person who is 
using Or operating the same with his permission express or implied. This 
means that it would be no longer necessary to prove agency in connection 
with the operation of a commercial motor vehicle and is designed to pro- 
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vide as complete coverage as possible for the operation of such a vehicle. 
It is an attempt to more equitably proportion the hazard. 


The reason an operator's policy is not used to cover the ownership of 
commercial motor vehicles is because the exposure would be so great that 
a prohibitive rate would be required. Obviously this would be true if 
such a policy were issued to the owner of a fleet. No convenient method 
could be devised to measure the exposure. In addition to this, there is 
little if any difficulty with the operation of the rating method now used 
on commercial motor vehicles. 

III. CLASSIFICATION AND RATES. No serious attempt has been made 
to prepare a detailed classification plan nor has any attempt been made to 
suggest even tentative rates. The new Hampshire Department lacks the 
trained technical personnel for such a task. It is a study which could 
well be undertaken under the auspices of this committee and offers some 
interesting possibilities. 

Essentially, the classification plan for private passenger vehicles should 
be based on a classification of the driver rather than a classification of the 
automobile or its use. This would be more equitable because the operator 
is in most cases the one responsible for accidents and not the motor vehicle. 
It would probably be desirable to continue to designate a reasonable rating 
territory for statistical purposes based on the residence of the driver rather 
than on the place the car is principally garaged. A limited number of 
classifications of the driver could be established based on his accident record 
and the number and nature of his convictions for violating the motor 
vehicle laws. The present method of classifying the vehicle produces rating 
inequities, particularly in situations where the car is operated by several 
different persons with varying degrees of care. 

Such a plan would allow the careful driver to purchase his insurance at 
the basic rate for his classification and leave it to the person suffering acci- 
dents or convictions to make his own rate. This would be a definite in- 
centive to careful driving. Such drivers would get the benefit of an over-all 
decrease in rates resulting from the additional dollars produced from those 
penalized by bad experience. 

While it is true that it will be necessary to use some judgment in de- 
veloping rates for this plan until accurate experience can be obtained, this 
does not seem to me to present an insurmountable barrier. All new rating 
plans had to be based largely upon judgment. In fact, the insurance in- 
dustry has repeatedly demonstrated that it is capable of exercising that 
excellent quality of judgment so fundamental to insurance. Even as to 
this plan, experience is not entirely lacking as evidenced by that obtained 
under the present named non-owner policy. It would be only a short 
time before more accurate experience would be available. 
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IV. ADVANTAGES OF PLAN. The principle advantage for insuring 
the driver would come from the establishment of a more equitable method 
of rating. Numerous examples could be cited of the inequities under our 
present system, such as improper classification resulting from the abuse of 
rating plans based on mileage and the use of the vehicle. Improper classifica- 
tion of vehicles destroys the value of the experience reported for rate- 
making purposes and enhances the inequities. The age of the driver does 
not produce a fair method of rating. While young and old drivers as a 
class may produce bad experience, there are many in that class who do not 
deserve to be penalized. Under our present rating procedure, a person who 
owns one or more automobiles and is the only operator of these vehicles, 
pays a full premium for each vehicle, while a person owning one car with 
a wife and several children operating it, pays no higher premium even 
though there is obviously a greater exposure. Where insurance follows 
the vehicle, some members of a family are frequently unjustly penalized 
by the bad driving record of another member of the family. 

Another important advantage of the plan is that it would provide an 
incentive to careful driving and promote safety in the operation of motor 
vehicles resulting ultimately in lower rates. When the public realizes, 
as it soon will, that careful driving pays dividends and carelessness costs 

jore, an improvement in driving is bound to result. 

There are incidental benefits, too, of great importance. The public 
will be relieved of the inconvenience of changing insurance and making 
new financial responsibility filings upon the transfer of a motor vehicle. 
Insurance protection will be available to more people without resorting to 
the assigned risk plan. It should be possibile to get a clearer definition of 
the coverage provided and simplify the automobile policy. 

V. OPPOSITION TO PLAN. Generally speaking, the opposition to the 
plan as proposed to the New Hampshire legislature came from the com- 
panies and the bureaus. Their principal objections were: 

(1) insurance was required before a license to operate a motor vehicle 
could be issued, 

(2) an additional burden and expense will be imposed on the com- 
panies and agents because the plan would require the issuing of more 
policies, 

(3) it would be difficult to establish rates because of lack of experience 
and the necessity of using judgment, 

(4) it would increase the financial burden on a family which own 
one motor vehicle and have four or five operators. 


‘These objections deserve some comment and will be taken up in the 


order listed: 
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(1) Insurance was required before a license to operate a motor vehicle 
could be issued. This objection, of course, is the familiar one aimed at the 
compulsory. feature of the plan. As I mentioned before, there is no reason 
why the plan could not be established on a non-compulsory basis, but we 
believe that many of the objections to compulsory insurance are not ap- 
plicable to the plan. The compulsory feature also provides almost com- 
plete protection to the injured public and satisfies the present-day cry of 
those promoting security funds, unsatisfied judgment funds and the like. 
One of the main objections to compulsory insurance such as that in Massa- 
chusetts is that there is no incentive to careful driving. The insure the 
driver plan does provide such an incentive. It is also argued that claim 
costs would increase because juries would be aware of the existence of in- 
surance. This argument has lost much of its force in late years due to the 
passage of strict financial responsibility laws in most every state. Every- 
one is now aware that the total number of people who are required to 
file evidence of insurance plus those who buy insurance voluntarily amounts 
to almost complete coverage. 

(2) An additional burden and expense will be imposed on the com- 
panies and agents because the plan would require the issuing of more pol- 
icies. It is true that this plan of insurance will require the issuance of a 
larger number of policies. If this were a serious problem, it is possible to 
avoid the issuance of any policies. This could be accomplished by giving 
the insurance commissioner authority to adopt a uniform form of policy 
with basic standard provisions. Ihe agent would then simply issue a cer- 
tificate showing insurance in effect according to the standard form, a copy of 
which could be presented to the Motor Vehicle Department for the purpose 
of obtaining a license or registration. It could be further provided that 
the court endorse a record of convictions on the license or registration and 
the Motor Vehicle Department likewise endorse a record of reportable 
accidents. 

(3) It would be difficult to establish rates because of lack of experience 
and the necessity of using judgment. This objection has been dealt with 
elsewhere in this memorandum. 

(4) It would increase the financial burden on a family which owns 
one motor vehicle and had four or five operators. “There would un- 
doubtedly be an increase in the cost per family if there were only one motor 
vehicle with four or five members of the family operating it although the 
amount of such increase can hardly be estimated in the absence of a definite 
classification and rating plan. The increased cost might not be too great 
when the number of dollars needed for premium is considered in connection 
with the number of licenses issued. We are led to believe that three oper- 
ators could be insured for the price of insurance on one car. However 
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that may be, a potent argument can be made. justifying an increase in 
family costs. The whole purpose of the plan is to equitably rate the ex- 
posure. Five people operating one car should pay more premium than 
now charged on a car operated by one person, as the hazard is undoubtedly 
greater. 


VI. RECOMMEND ACTION. It is earnestly proposed that the plan of 
insurance described herein be given careful and serious study by this com- 
mittee. I suggest that this study be made by a sub-committee of this com- 
mittee and that industry be invited to select a committee to include 
representatives from the automobile committees of the bureaus and repre- 
sentatives of the independent insurers and the agents and brokers to work 
with the sub-committee. The industry committee can be of invaluable 
aid to the sub-committee and should be invited to produce a study which 
would include the coverage proposed, a classification plan, and a sample of 
rates based on those of some fairly representative state. It is also suggested 
that a copy of this memorandum be attached to the report of this com- 
mittee and made a part of the record of this meeting in order that there 
may be a general understanding of the proposal. 











Appendix A 


Conclusions of the North Dakota Legislative Research Committee 
Report on Automobile Liability Insurance, 1950. 


The Committee does not consider the so-called “‘Massachusetts Plan’”’ 
cf compulsory motor vehicle liability insurance as feasible in North 
Dakota. That plan has been in effect in Massachusetts for twenty years, 
but no other state or province has seen fit to adopt it. For the reasons set 
forth in Chapter I of this report, this Committee is of the opinion that 
North Dakota should be no exception. 


The other alternative to the present system of private insurance in 
effect in all other states and all provinces except Saskatchewan is the so- 
called Saskatchewan System of state owned and operated motor vehicle 
liability insurance described in detail in Chapter II of this report. 


North Dakota has what is known as a Safety Responsibility law which 
does not require insurance but comes close to doing so by providing diffi- 
culties for anyone having an accident without insurance protection. This 
law was copied from the Manitoba Act more particularly described in 
Chapter IV of this report, and is supplemented by the Unsatisfied Judg- 
ment Fund described herein in Chapter VI. 

State owned and operated insurance, if compulsory, can eliminate 
acquisition costs, including agents’ fees. When this saving is passed on 
to the people, the cost would be less than that of private insurance now 
written in North Dakota. However, if the state pays agents’ fees, the 
cost of state insurance would be substantially the same as the cost of the 
least expensive private insurance now written in North Dakota. 


When the state has laws that encourage or require its people to carry 
bodily injury and property damage insurance, the state has the respon- 
sibility of seeing that the insurance thus required is available at reasonable 
rates. 

North Dakota should make full use of Chapter 214, 1947 Session 
Laws, which provides for regulating insurance rates “to the end that they 
shall not be excessive, inadequate or unfairly discriminatory;’’ permitting 
the Insurance Commissioner to require insurance companies to justify the 
rates they charge from time to time to the people of North Dakota. This 
Act was only adopted in 1947. At least a reasonable trial period should be 
permitted to pass in order to ascertain whether that Act will be effective 
to assure reasonable rates. Should this law fail to accomplish its intended 
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purpose, the State might be compelled to seek other means to assure its 


citizens reasonable insurance rates. 

Where substantially the same results may be accomplished by private 
enterprise, as represented by the various types of insurance now licensed 
in North Dakota, it should be given preference over state owned and op- 


erated business. 
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Appendix B 


Conclusions of the New York Report on the problem of the Uninsured 
Motorist by Deputy Superintendent George H. Kline and Special 
Assistant Carl O. Pearson to Superintendent of Insurance Alfred J. 
Boklinger, November 1951. 


Everyone seems to be agreed that the uninsured motorist creates social 
problems which need solution. 

Proponents of the ‘‘voluntary way”’ argue that, although compulsory 
insurance might solve the immediate social problem it would bring in its 
wake other equally serious issues. The questions which they raise seem 
to be concerned primarily with matters of how the automobile insurance 
business would be organized and operated under a compulsory system. 
Although they advocate such ‘‘voluntary compulsory’ devices as im- 
poundment acts, etc., they do not seem to fear the impact of such methods 
on the business. 

There are two approaches which might be taken by a compulsory 
insurance measure. The first, a compulsory automobile insurance law, 
based upon the compensation approach, appears to present substantial 
problems both philosophically and technically. Proof of the fact that 
the ‘‘no liability without fault’’ doctrine has outlived its usefulness is 
not conclusive. While the technical problems involved in such a system 
are not insuperable, they certainly are numerous and complex. 

The other, the extension of automobile liability insurance as it now 
exists to all motorists has the merit of retaining our present legal structure. 

Whether the problem of the future organization and operation of 
the insurance industry outweighs the possible social benefits which might 
flow of requiring all motorists to carry liability insurance is not within 
our province to decide. 

Should serious consideration be given to the enactment of a compulsory 
automobile liability insurance law, we would recommend that the follow- 
ing suggestions be studied: 

1. That the legislature reaffirm its belief in reasonable competition 
and indicate its desire to encourage it. This could be done in the 
purpose clause of any bill which might be drafted. 

2. That the term “‘reasonable competition” be broadly defined so as 
to permit and encourage competition as to rates and rating systems. 
The Act should incorporate by reference such provisions of Article 
VIII of the Insurance Law as are necessary to achieve this result. 
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That the term “‘reasonable competition’’ be broadly defined so as 
to permit and encourage competition in policy forms and cover- 
ages. The bill might very well follow the provisions of Section 
164 (3) of the Insurance Law which permits the Superintendent 
of Insurance to approve in substance policy provisions which are 
“in each instance not less favorable to the insured . . .’”’ The 
adoption of this technique would allow insurers to continue to 
broaden policy forms and coverages and eliminate any possible 
tendency which compulsory legislation might have to freeze present 
policy provisions, etc. 

That the term ‘‘reasonable competition’’ be broadly defined so as 
to permit and encourage different systems of doing business or 
methods of operation. To this end, the bill should not require 
that the term of any compulsory automobile liability policy be 
coterminus with that of the insured vehicles registration. 

That the compulsory bill require property damage liability in- 
surance as well as bodily injury liability insurance. There appears 
to be no substantial reason for ignoring the financial hardship 
which can be caused by an uncompensated loss or destruction of 
property. 

That in order to achieve maximum effectiveness of the law the 
following administrative measures be incorporated in the bill: 


(a) that insurers be required to continue coverage of an individual 
whom they have cancelled due to non-payment of premiums 
or bad loss experience until the motorist has obtained other 
insurance or has turned in his registration plates, etc.; 

(b) that similarly a motorist not be allowed to cancel his required 
coverage until he has either given evidence of insurance with 
another carrier or surrendered his registration plates, etc., and 

(c) that the bill contain impounding features which could be 
enforced against the possible small minority who at (first 
might seek to evade the law. 

That the bill provide for the strengthening of the Assigned Risk 

Plan (Section 63, N. Y. Insurance Law) so that the Superintend- 

ent of insurance could assure the continuation of an adequate outlet 

for those motorists who are unable to obtain their coverage through 
normal channels. 

In addition, the bill should establish the Commissioner of 
Motor Vehicles as a rightful party to sit, together with the Super- 
intendent of Insurance, to hear appeals from a decision of the Plan 
denying coverage. The Commissioner of Motor Vehicles should 
be granted power to revoke licenses, registrations, etc., on basis of 
evidence adduced at such hearing. 
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Appendix C 


Conclusions of the Insurance Industry Committee in its Report to 
the State of New York, November 1951. 


1. Safety and accident prevention on the highways continues to be 
the primary problem and should receive greatly increased emphasis so 
that the number of deaths and injuries may be greatly reduced. 

2. Security type safety responsibility laws are the best means of af- 
fording the greatest protection to the public in connection with all accidents 
caused through the fault of other persons. 

3. The Safety Responsibility Law should be further strengthened in 
its provisions and in its application, in the respects set forth in this report. 

4. A very great measure of protection against financial loss is now 
afforded by automobile liability insurance, by security deposited by un- 
insured motorists, by automobile medical payments insurance, and by 
other forms of insurance. 

5. Additional medical, weekly indemnity and death benefits, in con- 
nection with automobile accidents, should be made available to supple- 
ment existing medical payments coverage in connection with automobile 
liability policies, so that car owers may thereby further protect themselves 
and members of their families against financial loss from any and all auto- 
mobile accidents. 

6. A state-operated unsatisfied judgment fund should not be enacted. 
The question of the necessity, practicability or desirability of a company- 
operated fund requires further study. 

7. Compulsory automobile liability insurance laws should not be 
enacted. 

8. A compulsory compensation system for automobile accidents should 
not be enacted. 

These further conclusions of the Insurance Industry Committee are 
expressed in its Report Relating to the State of Wisconsin, July 1952: 

x * * 

2. State of Wisconsin should immediately institute a program of more 

vigorous enforcement of its vehicle and traffic laws, as set forth in Part III 


of this Report. pa 


4. Wisconsin should further strengthen its safety responsibility law 
and its application in the respects set forth in Part V of this Report. 
[enactment of impoundment feature; reciprocal state provisions with 
respect to deposit of security by non-residents; through dissemination of 
information to the public with respect to the law. | 
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FEDERATION OF INSURANCE COUNSEL 





The Federation of Insurance Counsel was organized in 1936 for the pur- 
pose of bringing together insurance attorneys and company representatives in 
order to assist in establishing a standard of efficiency and competency in render- 
ing legal service to insurance companies, and to disseminate information on 
insurance legal topics to its membership. p 

The first annual convention was held in 1937, and meetings have been 
held annually thereafter, except during the years of World War II, 1942 
through 1945. The Annual Proceedings were published in separate volumes 
until 1950, at which time the Federation of Insurance Counsel Quarterly was 
established and the Insurance Law Journal of Commerce Clearing House, Inc., 
Chicago, Illinois, began publishing the addresses delivered at the annual con- 
ventions. 

Inquiries concerning the Federation or the Quarterly should be directed 
to the President or to the Secretary-Treasurer. Membership applications are 
processed through the Vice-President in the area of the applicant, upon rec- 
ommendation of another member. Dues are $12.00 annually, or $6.00 after 
July 1, which includes subscription to the Quarterly. 

The former Presidents and Secretaries-Treasurer of the Federation are 


listed below. 
PAST PRESIDENTS 


1936-37 David F. Lee, Norwich, New York 
1938-40 Scott Fitzhugh, Memphis, Tennessee 
1940-41 H. Beale Rollins, Baltimore, Maryland 
1941-46 Henry B. Walker, Evansville, Indiana 
1946-47 Glenn R. Dougherty, Milwaukee, Wisconsin 
1947-48 Julian B. Humphrey, New Orleans, Louisiana 
1948-50 George Henry Tyne, Nashville, Tennessee 
1950-52 John Alan Appleman, Urbana, Illinois 


PAST SECRETARIES-TREASURER 


1936-48 John H. Millener, Rochester, New York 
(deceased December 8, 1948) 


1948-51 Samuel M. Hollander, Newark, New Jersey 














